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To <pyramid@cedb.gov.hk>
cc

09/12/2010 16:52 bec
Subject Ref: Pyramid Schemes

(Jurgent [ Returnreceipt [ Sign ] Encrypt

Dear Sir,

I totally agree with the new amendments proposed regarding the ordinance covering pyramid
schemes. I also believe that the participants have to treated on par with the persons establishing such
pyramid schemes because the participants are also well aware of what they are doing when they take
up such schemes. If participants are also held accountable, this will largely make the scheme "
ineffective in the first place.

I'm a middle-class Nepalese working and living here in Hong Kong for the past 10 years and I've
witnessed many such pyramid schemes duping people of my ethnic background off their hard-earned
money. And for the past few months, I've learnt of another such pyramid scheme which has become
vervy popular with our people here. The company goes by the name of and has several offices in

, which we all know is a prime business district. In my opinion, the only reason they
have their offices in such an expensive location is to convince their prospective victims that the
company is very big, well reputed and has a very sound financial standing. To join their scheme, the
participants has to pay HKD 5,000 initialy which can easily grow up to HKD 70,000 depending on how
agressive the participants wants to be. In return for this fee, they receive some company products
which they promote as very effective medicinal products. I was baffelled when one of my friends who
joi ned the scheme told me that they have a product which can cure Gastritis and that product comes
with a guarantee. Further, they have an oil-lamp which gives out scents of different types depending
on the oil you use with that lamp. And surprisingly, even these oils have medical usesl. One type of oil
is effective in curing back pains, another is effective in improving degestion and another is effective to
cure allergies like cold and sneezing. And what surprised me most is that the company claims that all
their products are 100% produced in France and are certified by the relevant department of the Hong
Kong Government. Many of my people have fallen victim to this scheme losing lots of money. And
more surprisingly, they have now started the same business in India as well. How they did this is
simply beyond me. And for the Indian market, they are using my people (Nepalese people) along with
Indian poeple.

I would really appreciate if you could forward this e-mail to the relevant department and make some
enquiries against- T '

Thank you.

Anonymous
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FAN To pyramid@cedb.gov.hk

: ’ cc
12/12/2010 20:19
bece

Subject H{/EE
(Jurgent [ Retunreceipt []Sign [ Encrypt
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. BERA : , To pyramid@cedb.gov.hk
‘ cc
13/12/2010 17:48 bee
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To pyramid@cedb.gov.hk

cc

16/12/2010 13:42
bce

Subject public consultation on proposals to eradicate pyramid schemes

(Jurgent [JRetunreceipt [1Sign [J Encrypt

Dear Sir,

In my opinion, i strongly agree to criminalized anyone who collaborate with pyramid schemes.
I suggest that the law should states that the director and any sales of the companies which -
making profit through pyramid schemes, their personal asset is liable to claims at any level of

courts if their company are found guilty of running a pyramid schemes.

Also, the organized and serious crime ordinance should apply to the pyramid schemes and the
proceed of the crime should be treated the same as other organized crime.

Regards

(please do not incl. my name if published)
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Allen To "pyramid@cedb.gov.hk" <pyramid@cedb.gov.hk>
<
> cc Allen < >
26/12/201018:30 bee
Subject Proposed Legislative Amendments to Eradicate Pyramid
Scheme

Curgent [ Retunreceipt []Sign [ Encrypt

Ordinary citizens like me may have difficulty to differentiate legitimate
multi-level marketing schemes and illegal pyramid schemes. I would suggest
to introduce a hotline or e-mail to answer enquires. Whenever any relevant
government official receives an enquiry and he/she highly suspects there is an
existence of any illegal pyramid selling activities, the relevant government -
official may start to directly investigate the suspected scheme. Besides, the
government may consider to publish the company name if it is found to be an
illegal pyramid scheme. |

allen( )



008

< > To <pyramid@cedb.gov.hk>
30/12/2010 16:03 _ cc
bce

Subject Public Consuitation
[Jurgent [JRetumreceipt [JSign [ Encrypt

Dear Sir,

In nowadays HK, we can easily purchase whatever products/services we needed
from shops/outlets or thro' vast media e.g. Internet, phone etc, without
the need of multi-level marketing/direct selling schemes. .

These kind of schemes are obviously have no economic purpose but provided a
platform for criminals to recruit naive but greedy individual to assist the
expansion of such tumour.

Unless the SAR Government has the courageous to prohibit all multi-level
marketing/direct selling activities, I don't think the proposed amendment
can rectify the problem.

Best regards,

Danny
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wai wu To pyramid@cedb.gov.hk
cc

14/01/2011 21:41 bee .
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[(Jurgent [ Retunreceipt []Sign [ Encrypt

RAFRE B LEMEMASEE S 2R, ERRERRGNE, FEEEHEZA
VeSS I B WL BRI E RE, R E SRS HA R EIMRAESIE
—EREN, RS/ EHEER, BARE, TERSEHMAGHIE, BEAGTALUEE,
EREENSENAS U —EAZEE, MAEENREREISL 55— EFENEE
ERERERERED



F 4 88 5 \
AT EEE—HA 29 18 EEEBAREE

HONG KONG CHRISTIAN SERVICE

S BRI BRI S k5
— P N i i o FARA] R

Iﬁﬁﬁﬁﬁg*’[’ cave for all excel i all

i BRI ED

B {EE : 2869-4420

EREERR R
B (I ERAGT B EPEE AR NER

AEDRERAEFEHT G R ZRA L HREARR - RILER LS SRR
JRh (CRIEERRSHESRIARGY) TR - DUIGRFEMFA - 554t - RBEE R REERaF
R R LA THER

T e

ul

l. BREGGOERREMERN A EBGIE NERETE

2. BREMAMRAMRIL - FHEHERRAGE - HETIE (FiEgBUHEa %G
Bl BIFET

3. BRRES (BILEERMEER) FraTSRITER -

TTBREERKE

—F——F—A+H

BEFGHEA) - PP IREBE B 33 98 Bis A - BEEE A BaL 2731 6236
ZH - researchscb@hkes.org 1EE - 2724 3655

PEEBFENEMERZBE3350
33 Granville Road, Kowloon, Hong Kong SAR, China
Tel +852 27316316 Fax +852 2731 6333
I info@hkcs.org www.hkcs.org




012

Game Frankie To pyramid@cedb.gov.hk
cc

24/01/2011 18:46 bee
' Subject EUFEEAGEIER
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wh» The Direct Selling Association of Hong Kong Limited

A member of the World Federation of Direct Selling Associations
www.hkdsa.org.hk

BY MAIL & BY FAX (852-2869-4420)

January 25, 2011

Special Dutles Division,

Commerce, Industry and Tourism Branch,
Commerce and Economic Development Bureau,
Level 29, One Pacific Place,

88 Queensway, Hong Kong

Dear Sirs,

We refer to the Public Consultation Paper on Proposed Legislative Amendments to
Eradicate Pyramid Schemes issued by the Commerce, Industry and Tourism Branch
of the Commerce and Bconomic Development Bureau in December 2010 (hereinafter
referred to as the “Consultation Paper™).

We note the government’s objective as set out in the Consultation Paper is not to
hinder the operation and development of legitimate multi-level marketing schemes.
On this basis, we are in general supportive of the government’s directions in closing
the loopholes in the current legislation as it is in line with the interest of the legitimate
multi-level marketing business as well es the public at large., We agree to maintain the
regulatory approach currently adopted in Hong Kong so as to avoid over-regulation of
legitimate multi-level marketing schemes. Such approach is in line with international
practices and appropriate to our legal and economic environment. We also agree that
the Ordinance should be amended s0 as to make it more effective in combating the
pyramid scheme; in particular, those designed to get around the current legislation.

Our comments on the proposed amendments are as follows:-

A. Definition of “Pyramid Scheme”

The scope of the proposed definition of “Pyramid Scheme” in the Consultation Paper
is wide and we are concerned that this may have an adverse impact on legitimate
multi-level marketing schemes,

R ©.BoxNo, 20072, Hennessy Road Post Office, Hong Kong ~ Tel: 2837-7998  Fax; 2837-7999



“Pavment (or other consi ton)”

It is a common practice in the legitimate multi-level marketing businesses to require
new participants to purchase information packs or starter kits containing basic
~ information and materials of the businesses including forms, sales commission plan,
code of conduct, policy etc. This is to enable the new participants to gain a better
understanding of the business and the products. Usually, the information pack or
starter kit is sold at a nominal price or at cost and cannot be resold, No commission
will be given to any participants in respect of the information pack or starter kit.

We are concemned that the payment for the information pack or starter kit may be
caught under the proposed amendments. We consider that the “participation payment”
and “other consideration” should be clearly defined to ensure the purchase price for
the information pack or starter kit in legitimate multi-level marketing schemes. will
not be caught. In fact, in the legislation of other jurisdictions (such as Singapore), the
purchase of sales demonstration equipment and/or materials at a price not exceeding
their cost is expressly allowed.

- “Induced by the prospect held out to the new participants”

The proposed definjtion refers to the inducement of a participation payment by the
prospect held out to new participants that they will be entitled to receive a benefit
(financial or otherwise) in relation to infroduction of further new participants. Under

this approach, we are conoerned that legitimate multi-level marketing schemes may be
affected.

Although pyramid selling schemes and legitimate multi-level marketing schemes are
- distinguishable in that the participants in pyramid schemes are rewarded primarily
based on the number of new participants introduced by them rather than selling
genuine products or services, both types of schemes share certain common features.
The participants in both pyramid selling schemes and legitimate multi-level marketing
schemes may recruit further new participants so as to increase their entitlement to
rewards. In legitimate multi-level marketing schemes, the recruitment of further
participants is for expansion of the network through which the genuine products or
services can be sold for earning rewards, In pyramid schemes, the mere recruitment of
new participants without genuine sales may entitle the referring participants rewards.
Very often, both pyramid selling schemes and legitimate multi-level marketing

2



schemes may require the participants to make certain participation payments upon
joining,

In a legitimate multi-level marketing scheme, the participants may receive a benefit
(such as expansion of selling opportunity for earning rewards) by introduction of
further new participants. In fact, this may be a major reason for the participants
joining the legitimate multi-level marketing scheme so that they can have the prospect
of earning rewards through sales of products or services through the network. If the
proposed amendments are adopted, it may be argued that the participation payment in
legitimate multi-level marketing schemes is induced by the prospect held out to the
new participants that they will be entitled to receive a benefit (such as expansion of
selling opportunity).

As mentioned in the Consultation Paper, the fundamental problem of pyramid
schemes is that there is not a genuine business objective and modus in effecting sales
organization of products and/or services which are based on genuine market value
benchmarked. We understand it may be the design of the proposed amendments to
leave as much basis and criteria flexible to account for the many and various tactics of
dubious trade practices of the day.

In a pyramid scheme, the participants will be induced to participate and pay the
participation fees because of the false perception that they will be entitled to a share
of the participation fees paid by the further new participants that they recruit. We
suggest refining the proposed definition of “pyramid scheme™ along this line.

“Benefit (financial or otherwise) substanti elating to”

As mentioned above, the meaning of “benefit” is not clearly defined. If the proposed
amendments are to be construed broadly, the meaning of “benefit” can be very wide
and may embrace expansion of the selling opportunity.

Further, the proposed adoption of “substantially relating to” may be interpreted to
incidentally cover benefits obtained “as a result” of the introduction of another
participant. We note that the UK and Australian legislations use the term “in relation
to” in their equivalent legislations. However, case law in both jurisdictions has
evolved such that the term “in relation to” is now more narrowly interpreted to mean
“for” the introduction of further new participants. Case law has so evolved as



legitimate direct selling operations were brought to Court and argued to be pyramid
selling schemes. We list two such examples below:-

In a recent UK High Court case, it was argued that

“the offence [of pyramid selling] does not require the prospect being held

out of payment "for" the introduction of other persons but such payments
"in respect of" the introduction of other persons, and that a payment can

be made "in respect of" the introduction even if it is not "for" the

introduction..,if you hold out the prospect of a payment "as the result of"

the introduction of anotber participant (even if some other conditions
" have also to be fulfilled) then the offence is committed.”

This argumeﬁt was rejected by the judge, and the decision was subsequently affirmed
by the Court of Appeal in 2009.

In the same way, this argument was considered in the Australian case of Australian

Communications Network Pty Itd v. Australian Competition & Consumer
Commission [2005] FCAFC 221 at paragraphs 33 to 43. The Federal Court of
Australia, after considering the position in other jurisdictions, and the intention of the

legislator concluded

“that the vice inherent in pyramid selling schemes is the reward, that, as a
matter [of] substance, is given direotly or indirectly, for the introduction
of new participants, rather than a reward based on sales or other such
activities by a participant or others introduced by participants,”

Notwithstanding the adoption of “in relation to” in the legislations, the position in
both jurisdictions is that the legislation should be construed narrowly and may be
more appropriately understood nowadays to include only those benefits given for the
introduction of further new participants.

We note the Consultation Paper’s proposal is to adopt the phrase “substantially
relating to”, which we consider may not be effective in eliminating the uncertainty
that existed in the legislations of UK and Australia as we outlined above.
“Substantially” is a subjective term, and is likely to be open to interpretation and

therefore may cause further uncertainty. As was argued before the UK Court and the
Australian Court, the adoption of the phrase “relating to” (which is similar to “in

4



relation t0”) may be interpreted to cover the benefit obtained as a result of the
introduction of new participants including the expansion of selling opportunity for
earning rewards or the rewards earned based on sale, thercby affecting legitimate
multi-level marketing schemes,

In order to prevent legitimate activities such as rewards received from the subsequent
activities of the introduced participants from falling under the proposed amended
legislation, we submit that the government should consider following the
interpretations adopted by the Courts of UK and Australa and adopting an
expression with sufficient certainty to that effect.

In the light of the aforesaid, we propose to refine the proposed amendments as
follows:-

“to define “pyramid scheme” as a scheme in which new participants must make a
payment and such a payment entirely or substantially_induces the new participants fo
perceive that they will be entitled to receive a payment for introduction of further new
participants.”

We also propose to add an express proviso to ensure payment for genuine purchases
of information packages or starter kits at a nominal price or at cost will not be
regarded as “patticipation payment”.

B. Pyramid scheme whether or not there is marketing or supply of goods or services
(or both) :

We welcome the government’s proposal to close the loopholes of the current
legislation raised in the two Court of Appeal judgments in 2003 and 2004, We agree
that the definition of “pyramid scheme” should be formulated in a way to eliminate
the current requirements of (i) selling of goods or services and (ii) selling of goods or
services by participants,

C. Scheme involving marketing or supply of goods

The proposed amendments set out several factors which the Court may have regard to
in deciding whether a scheme involving the marketing or supply of goods or services
(or both) is a pyramid scheme. We understand that this allows for ﬂexxbxhty in the
legislation to deal with the ever-evolvmg pyramid schemes.



However, it is unclear from the Consultation Paper as to whether such factors will
form an independent basis for the Court to decide whether a scheme is a pyramid
scheme or not. If this is so, we are of the view this will create great uncertainty as to
what activities will amount to a “pyramid scheme” and may significantly affect the
operations of legitimate multi-level marketing schemes.

Our view is that the factors should only be considered if (i) the scheme fall within the
definition of “pyramid scheme” as mentioned in Part A above and (ii) such scheme
involves marketing or supply of goods or services (or both).

Further, for the similar reasons set out in Part A above, we suggest replacing “benefit
receivable” by “payment receivable”, We also propose revising the last paragraph of
the second factor by adding *“and/or services” after “comparable products™.

D. Criminal liability & penalty level

As the association for legitimate multi-level marketing companies, we agree to
stringent penalties being imposed on illegitimate pyramid schemes. As long as
“pyramid scheme” is defined with sufficient certainty as per our comments set out in
Part A, we have no comment to the Consultation Paper’s proposal to impose criminal
liability to those persons who induce or attempt to induce other persons to participate
in such schemes with the knowledge that the benefits they may get from joining are
entirely or substantially derived from the introduction of further new participants.

In relation to the penalty level, we have no comment to the proposed maximum
penalty of 7 years and a fine of HK$1 million on conviction upon indictment,

We hope the government could take into account our comments. We shall be pleased
to discuss the above, if necessary.

Yours faithfully,

My4. Angela Lau
President
Direct Selling Association of Hong Kong
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Federation of Hong Kong Industries
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é%I%.. “g ) 31/F, Billion Plaza, 8 Cheung Yue Street

o Cheung Sha Wan, Kowloon, Hong Kong
FHKI - B3 Tel +852 2732 3188 I Fax +852 2721 3494
EH Pail fhki@fhki.org.hk

27 January 2011

Mr K C Yau
Principal Assistant Secretary for

Commerce and Economic

Development (Commerce & Industry)
Government Secretariat
Level 29, One Pacific Place
88 Queensway
Hong Kong

Dear Mr Yau,

Public Consultation on Proposed Legislative
Amendments.to Eradicate Pyramid Schemes

Thank you for your letter to our Chairman dated 7 December 2010, inviting the
Federation of Hong Kong Industries to give views on the above consultation.

Having consulted our members in the relevant trades, we have no comments to make
on the issue at the present stage.

Yours sincerely,

_ Aléxandra Poon
... Director
Policy, Research & Communications
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BY FAX (28694420) AND BY POST
1 February 2011

Special Duties Division,

Commerce, Industry and Tourism Branch,
Commerce and Economic Development Bureau,
Level 29, One Pacific Place,

88 Queensway,

Admiralty,

Hong Kong.

Dear Sirs,

PROPOSED LEGISLATIVE AMENDMENTS TO ERADICATE PYRAMID
SCHEMES

The Law Society’s Criminal Law & Procedure Committee has reviewed the
legislative proposals put forward in your December 2010 Public Consultation Paper
on the above subject.

The Committee noted the proposal under paragraph 3.4 of the Paper to make those
“who induce or attempt to induce other persons to participate in the scheme, with
the knowledge that the benefits they may get from the joining the scheme are
entirely or substantially derived from the introduction of further new participants”
criminally liable under the new legislation. Essentially, it is a policy question for
the Government to consider where the law should draw the line, i.e. how far down
the line of the organization of a pyramid selling scheme should one be rhade
criminally liable? The Committee has concern that this proposal will catch “mere”
participant in a pyramid selling scheme and would like to seek clarification on what
defences will be made available to “innocent” participants under your proposal.

Yours faithfully,

Christine W. S. Chu
Assistant Director of Practitioners Affairs

P.25

138954

carlngorgamsatli“)"ﬁ"

Awaaed by Tne Hong Kong Cou

Incorporated in 1907 as a company limited by guarantee
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%8 YOUR REF.
X% %% OUR REF. 9 February 2011

Mr. YAU Kin Chung
Principal Assistant Secretary for
Commerce & Economic Development
Commerce & Economic Development Bureau
Level 29, One Pacific Place, 88 Queensway, Hong Kong

Bow. EC

Public Consultation
on Proposed Legislative Amendments
to Eradicate Pyramid Scheme

Thank you for your letter of 7 December 2010 inviting the Council’s
views on the captioned consultation paper. Attached please find the Council’s
submission for the consideration of the Bureau.

Yours sincerely,

Connie LAU
Chief Executive
Consumer Council

BRI HEEE OV REEEMBEP02218  22/F., K. Wah Centre, 191 Java Road, North Point, Hong Kong
EEEHBM Main Exchange: (852) 2856 3113 B3Z{8HE Fax: (852) 2856 3611 TR Email: cc@consumer.org.hk  #8it Website: www.consumer.org.hk
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The Submission of Consumer Council on
the Proposed Legislative Amendments to Eradicate Pyramid Schemes

The Consumer Council welcomes and supports the proposals to
expand the regulatory regime and increase the penalties for offences under
the Pyramid Selling Prohibition Ordinance (Cap. 355) (“PSPO”) as set forth in
the Public Consultation Paper on “Proposed Legislative Amendments to
Eradicate Pyramid Schemes”.

2. The inherent unsustainability of and the unfair trade practices
involved in pyramid selling schemes have caused serious social concemn. To
prevent consumers from being lured into joining the schemes, the Council has
issued consumer alerts on the improprieties of the schemes. Besides, the
Good Corporate Citizen Guide — Rule 2 published by the Council as the
benchmark for best business practice requires enterprises not to engage in
pyramid selling.

Revision of Legal Definitions

3. The narrowly drawn definition of “pyramid selling scheme” under the
existing statue limits the application of the PSPO to pyramid schemes that only
envisages selling of goods or services by participants; thus leaving pyramid
schemes not falling squarely within the definition unregulated.

4. To address this loophole, the Council supports the recommendation
to expand the existing prohibition under the PSPO to cover pyramid selling
schemes irrespective of whether or not the schemes involve the selling,
licensing, leasing, supply or provision of any goods, services, rights or interest
and whether or not these transactions are conducted by a participant, a
scheme operator or any person under such scheme.

5. It is further noted that the proposed new definition of “pyramid
scheme” will in effect expand the regulatory regime of the PSPO to any
inherently unsustainable marketing scheme which relies entirely or
substantially on recruitment of new participants irrespective of whether it
involves the mérketing or supply of goods or services (or both) by participants
of the scheme or by other persons or entities.



Penalty

6. Given that the network of a pyramid scheme could be extensive, the
number of persons it victimizes could be massive and the personal and social
harm it brings about could be enormous. It seems that the current maximum
penalty under the PSPO for establishing, advertising, managing or assisting in
managing a pyramid scheme does not reflect the relative gravity of the offence.
The Council is supportive of the proposal to increase the maximum penalty for
the said offence.

7. The Council supports that the regulatory regime of pyramid scheme
be extended to the participants. The Council shares the view that a pyramid
scheme cannot be sustained if not for the introduction of new participants by
existing participants. Therefore, the Council supports the proposal of making
it an offence for a person to participate in a pyramid scheme. As regards the
maximum penalty for such an offence, the Council deems that it should be set
at the same level as that proposed for the offence of establishing, advertising,
managing or assisting in managing a pyramid scheme.

8. That said, care should be taken to prevent the net from being cast so
wide that innocent participants are caught. It appears that the attributes of the
participants proposed to be targeted by the PSPO as set forth in paragraph 3.4
of the Consultation Paper are sufficiently specific and narrow to prevent an
innocent participant from being convicted under the proposed offence of
participation. To establish such an offence, the prosecution will be required to
prove beyond reasonable doubts not only the inducement or attempt of
inducement by the participants for other persons joining the scheme, but also
the participants’ knowledge that the benefits they may get from joining the
scheme are entirely or substantially derived from the introduction of further
new participants. The Council is of the view that the provisions concerned
should be carefully and tightly drafted along this line.

Public Education

9. Apart from the said legislative improvements, it is equally important, if
not more, that members of public are able to discern inherent unsustainability
and improprieties of the schemes and the perils of joining them. The Council
therefore urges the Administration to strengthen public education so that



consumers can be better informed of the new provisions under the revised
legislation with a hope to resisting the inducement of recruitment.

February 2011
Consumer Council
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