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Submissions by the Douijin culture

The government consults the public on the treatment of parody under the
copyright regime. We oppose all the options proposed by the government in
the consultation paper because the so-called exemptions do not provide
enough protection to derivative works in the Doujin culture. Further, we have
the advantage to review the option 4 proposed by other groups, we agree that
user-generated content should be exempted but we do not agree that it must
be non-profit making. Therefore, we propose that all content generated by the
users or fansgroups based on a copyright work should be allowed if the work
only a trivial economic gain.

The shortcomings of the 3 options proposed by the government

Under option 1 and option 2 — “trivial economic prejudice”

Given the special circumstances of the Doujin culture, the derivative works
may generate some profits. The concept of ‘trivial economic prejudice’ will
inevitably catch all derivative works in the Doujin culture as criminal acts and
no exemption will be given. It is the common practice of the creators of the
derivative works in the Doujin culture to share their works with others at a
price to cover their costs. Despite the profit is very minimal, it will be
considered as more than a trivial economic prejudice. This will cause
enormous adverse impact in the Doujin culture and hinder the subsequent
creators to create their own new comics based on the original comics.

Under option 2 and option 3 — Exemptions only given to Parody

Under the definition of parody, derivative works in the Doujin culture may not
fall under the umbrella of any exemptions under option 2 and option 3
because not all of them are parody. Therefore, option 2 and 3 do not provide
any protection to the Doujin culture.

Even if the government considers including caricature, pastiche and satire for
the exemptions, we think that they will not cover all the derivative works in the
Doujin culture because not all of them are in nature of them. Therefore, we
will oppose option 2 and 3 for only giving exemption to some ways of creation
or expression.

Option 4 proposed by other groups

We agree that the user-generated contents under the options 4 could provide
greater protection to different types of derivative works. However, we propose
that the definition of user-generated contents should extend to the derivative
works in the Doujin culture but not just limited to cyber contents. Moreover, we
do not agree that to be qualified for the exemption, it must be a non-profit
making due to the special circumstances in the Doujin culture. The limitation
of “users” should also extend to “fansgroups”.

Our recommendations — Trivial Economic Gain

Therefore, we suggest that the concept of “trivial economic gain” should be
introduced to allow some economic gain for the creators of the derivative work
in Doujin culture. The current proposal of “not more than a trivial economic
prejudice” is drafted to protect the copyright owner without balancing the right



of freedom of expression and the right of the subsequent creators to use the
work. The concept of trivial economic gain could encourage creative industry
and protect the legitimate rights of the original creator. The court therefore
may consider if the economic gain is so trivial that it will not substitute the
original work by looking at the actual monetary gain, scale of distribution/
communication and the purpose of the creation.

Conclusion

To sum up, we oppose all the options proposed by the government because
none of them cover enough to protect the derivative works in the Doujin
culture. The concept of “user-generated contents” is a good suggestion, but it
should extend to cover more. Above all, none of them allow economic gain
for derivative works. Therefore, we propose that trivial economic gain should
be allowed in the proposed bill to balance the right of freedom of expression
and to promote the development of the creative industry in Hong Kong.
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