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Executive Summary

Hong Kong nceds a new, generally applicable compeltition law as a matter of
urgency, in the interests of ensuring the continued competitiveness of the Hong
Kong SAR.

Hong Kong’s renowned competitiveness depends primarily on the
entreprencurship of Hong Kong’s population but should also be upheld by pro-
competitive lcgislation that is drafted and enforced to penalize any business that
would seek to extract profits otherwise than by competitive endeavour. The
adoption by Hong Kong of a general compctition law would be favourably
perceived by Hong Kong’s major trading partners and would assist in meeting

minimum requirements for bilateral trade liberalization.

Competition laws benefit consumors by rcducing the abuses that result in
consumecrs paying higher prices or receiving goods and services of lesser quality
than they would under competitive market conditions. They also directly bencfit
busincsscs, largec and small, which otherwise are disadvanlaged by the anti-

compctitive behaviour of their suppliers or competitors.

A new competition law would be complementary to existing sectoral regulation.
Whilc a pro-competitive ideal infuses both telecommunications and broadcasting
regulation in Hong Kong, general competition law is different from regulation.
The competition authority should cmphasize the primacy of markets and be

philosophically disinclined to intervene in their operation.

The new competition law should be based on competition jurisprudence and
economic principlcs proven in comparable jurisdictions and tailored to the
particular local circumstances of Hong Kong’s markets. Hong Kong now has the
opportunity to draw on other jurisdictions’ long cxpcricnce with competition law,
to adopt the best features of successful regimes. For example, Hong Kong might

learn from other jurisdictions’ experience and avoid misplacing enforcement
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efforts on vertical behaviour, except when such behaviour involves the misuse of

power in a relevant market.

The performance of Hong Kong’s competition laws, and the authority that
administers them, should be periodically reviewed, every three to five years. Such
periodic revicws would enable benchmarking of Hong Kong’s competition laws
and of the authority’s performance against international standards. The rcview
will enable the authority to learn from experience as to which aspects of the
regime are working and which aspects are not working and permit informed
changes to be made accordingly. The systcm can be regarded as working when
the authority is “...taking on thc right cases, analyzing them properly, reaching
the right decisions for the right reasons, explaining its reasoning, and doing so

9]

without a profligate expenditure of public money.
Does Hong Kong need a new competition law?

Yes — Hong Kong will benefit greatly from the introduction of a new, generally

applicable competition law.

It is critical for the continued international competitivencss of thc Hong Kong
SAR that competitive forces within Hong Kong should have [ull play in all
sectors of the economy. Hong Kong should give legislative expression to its
intolerance of collusion and abuse of market power, where thosc are detrimental

to the efficient opcration of markets in Hong Kong.

The new competition law should not penalize success. Though a market might
have very fow suppliers, or even a single (monopoly) supplier, it does not
necessarily follow that consumers suffer from any misusc of market power or that
the regulator ought to intervene. In general, only if suppliers (or acquirers) are
abusing their market power to raise prices or rcducc quality, or are colluding

between themselves, should the law intcrvenc.
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The object of competition policy and law is to ensurc compctitivc forces have
maximum effect and that the rcgulator intervenes in the market as little as
possible. Competition law will not change the character of Hong Kong’s economy
as a free and open market but will better protect it against distorting behaviour
which would undermine the free market. Threats to the competitiveness of Hong
Kong’s economy arise not only from within our local market but also from anti-
compctitive conduct in regional or global markets in which Hong Kong
businesses and consumers participate. For cxample, a cartel fixing prices for
goods traded throughout Asia will be detrimental to Hong Kong consumers. In
thc abscnce of competition laws in Hong Kong, consumers here have no
protection from such conduct. Hong Kong cannot and should not rcly on
regulators in other economies taking action under their competition laws to

protect local consumers here.

Businesses that compete aclively without exploiting their market power or
entering into horizontal arrangements with their rivals should not face compliance
costs. Rather, the cconomy should realize positive “compliance externalities,” as
producers and consumers alike benefit from the efficient operation of markets for
goods and services and inputs to both. The possibility of efficient conduct being
wrongly discouraged by the new law may be minimized by Hong Kong’s
competition law conforming to competition law principles proven intcrnationally.
For example, Hong Kong should takc advantage of the principles applied in the
United Kingdom, Australia and New Zealand in connection with the concept of

abuse of market power or markct dominance.

In considering the question ‘is competition policy worth it?” Prof. Paul Geroski,
formerly Chair of the UK Competition Commission, observed that “competition
policy typically delivers benefits to consumers that vastly outweigh the rather
modest costs of running thc competition policy regime” and that “the benefits of

an active competition policy go further, since firms also benefit from the relief
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that attacks against monopolists bring.”? Prof. Geroski argued, moreover, that
“deterrence effects” arc a third and major source of benefits that arise when cases
set precedents that businesspeople understand and rely on to modify their conduct,
disciplining themsclves to play by the ‘rules of the game.’® Such deterrence
effects are difficult to measure, since they occur without the authority acting in
the particular case, so long as people belicve there is a real prospect the authority
might take action. Deterrence effects thus spread far beyond the expenditure

involved in investigation and enforccment of particular cases.

Should any new competition law extend to all sectors of the ecbnomy, or
should it only target a limitcd number of sectors, leaving the remaining
sectors purely to administrative oversight?

Hong Kong’s new competition law shounld be of general application to all sectors

of the economy, not targeted to particular seclors.

It would be highly undesirable either to limit the application of the competition
law to spccificd sectors or to exclude certain sectors from the application of

competition laws.

There may be grounds for a particular party or particular conduct not to be subjcct
to the competition laws but the exemption of that party or conduct should be the
subject of determination by the authority appointed to administer the competition
laws. Overseas experience shows that exemptions are found to be warranted only
in circumstances that arc unusual. Such circumstances are difficult [or lawmakers
to foresee, and prone to change over time. It is common in other jurisdictions for
parties to be granted an exemption for & limitcd period of time and for the

cxcmption to expire unless renewed after full reconsideration.

In other jurisdictions, the cxemption of a whole sector of the economy from the

competition laws is exceptional. The trend is towards broader application of the
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competition laws, not broader exemptions from them. In Australia, for example,
the federal competition statute, the Trade Practices Act 1974 (Cth.), was amended
in 1995 to apply to the Crown in right of each of the Commonwealth, States and
principal Territories, which previously had been outside the scope of that regime.
It is very unlikely that there is a sector of the Hong Kong economy which should
be excluded in toto from the obligation to comply with pro-competitive legislation.
If there is such a sector, however, the decision to grant it exemption should
properly be made by the authority appointed to administer the competition law,
after full consideration of, and consultation on, that question. Such an exemption
should be limited in time (e.g. to have cffect [or three years) and any continuation
should be subject 1o a fresh application and reconsideration thereafter, to ascertain

whether it is justificd beyond that period.

To the extent that particular sectors may be affected by conditions that make
unique treatment of those sectors desirable, those sectors can be the subject of
sector-specific provisions within the general competition law. For cxample, the
Australian Trade Practices Act 1974 (Cth.) includes provisions specific to the
telecommunications industry in Parts XIB and XIC. Alternatively, industry-
specific regulation can comfortably operate alongside a compctition law that
applies economy-wide. For cxamplc, in New Zealand the Commerce Act 1986 is
of general application while the Dairy Industry Restructuring Act 2001,
Electricity Industry Reform Act 1998 and Telecommunications Act 2001
additionally impose pro-competitive regulation in the dairy, electricity and

telecommunications sectors, respectively.

In Hong Kong, it is desirable that the telecommunications and broadcasting
sectors should continue to be regulated under sector-specific laws embodying pro-
competitive measures (the Telecommunications Ordinance (Cap. 106) and the
Broadcasting Ordinance (Cap. 562)) and should concurrently fall under the ambit

of a new Competition Ordinance. This does not impose an onerous obligation, for
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the regulated industrics arc accustomed to observing competitive safeguards
alrcady and needn’t modify their business conduct. It is vital to ensure that no
anti-competitive activity “falls through the cracks.” The approach adopted in
Singapore whereby the telecommunications sector is excluded from the
application of the general competition law is highly unusual, and is inconsistent
with the approach taken in Australia, the United Kingdom, the US, Canada and
New Zealand. It runs the risk of separate and potentially conflicting competition
principles developing in different parts of the economy. In a small economy such
as Hong Kong, such an exclusion is also likely to impair the scope for sharing of

expertise, information and resources between agencies.

Should the scope of any ncw competition law cover only specific types of anti-
competitive conduct, or should it also include the regulation of market
structures, including monopolies and mergers and acquisitions?

A new competition law should address anti-competitive conduct. It should not

target monopolies on the assumption that they necessarily behave in an anti-
competilive manner. As the US Supreme Court found in its 1920 US Steel
decision: "the law does not make mere size . . . or the existcnce of unexerted
power an offense." It is the exercise, or threat of exercise, of the power that
monopolies have in their markets, to raise their prices above compectitive Ievels or

to reduce the quality of the goods or scrvices they supply, which is objectionable.

The economic and legal principles which underlie competition law do not dictate
the same outcomes or market structures across different economies. Competition
law requires principled analysis of the particular circumstances of cach market.
While jurisprudence from othcr cconomies will provide a guide, adoption of
competition law does not entail that US antitrust approaches, for example, will be
rigidly imposed on Hong Kong without taking account of the different market

condilions prevailing here.
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Economic analysis of markets and market power is at the heart of competition law,
ensuring that competition laws flexibly take account of the differences between
large and small markets and open and closed economies. The structure of a
market, particularly in a relatively small econoiny such as Hong Kong’s, may well
be quite concentrated (in the sense that the market is supplied by relatively few
suppliers) yet prices and quality of supply remain at compctitive market levels
because of the threat of entry by new competitors. That is, with low barriers to
new suppliers entering the market, if the incumbent supplicr(s) were to charge
prices above the competitive market price level, in an attempt to extract monopoly
rents, then new firms would be attracted to enter the market by the higher than
normal retums and would charge lower prices than the incumbent to win

customers from it, until the price returned to the competitive level.

Unlike sector-specific laws, competition law is not dircctly concemed with
changing existing market structures or seeking to dismantle any monopolies. Nor
does it aim to protect particular compctitors. Instead, competition law is
concerned with the competitive process itsell and its proper operation in all
markets. Ultimately, the new competition law should control the acguisition of
market power, by conferring on the agency responsible for administering the law
the poweor to block, or unwind, acquisitions of shares or assets that are likely to

have the effect of substantially lessening competition in a market in Hong Kong.

In the interests of a measured introduction of competition law to a jurisdiction in
which it has previously applied on only a limited basis, structure-oriented pro-
compctitive laws might be legislated for but their commencement deferred. A

systematic review of the initial operation of the new competition law should be

scheduled at the outset. An indcpendent body, comprising a panel of economic
and competition law experts, should be appointed to conduct a comprchensive
review of the Hong Kong competition law at, say, three years and six years after

the commencement of the law. In the interests of maximum objectivity, the panel
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should include overseas experts as well as experts having local experience in
Hong Kong. Alternatively the panel’s findings should be peer-reviewed by
overseas experts. If, threc ycars after the commencement of the Competition
Ordinance, the review panel is satisfied that the competition agency is operating
as it should, and that thc business community and the public adequately
undcrstand the laws, and the panel find any other pre-determined criteria arc
satisfied, then the merger and acquisition provisions could takc cffcct (together
with any amendments to the Competition Ordinance that may be found at that

time (o be necessary).

Should a new competition law define in dectail the specific types of anti-
competitive conduct to be covered, or should it simply set out a general
prohibition against anti-competitive conduct with examples of such conduct?

The new competition law should contain both a general prohibition on the abuse
of market power and specific proscriptions against particular forms of anti-
competitive conduct that inhibit the efficient operation of markets and arc

detrimental to consumers.

It is essential that a competition law include both a general proscription against
anti-competitive conduct and spccifically-focused prohibitions targeting particular
kinds of anti-competitive conduct, because the two kinds of provisions function
somewhat differently. The general proscription is designedly a catch-all, intended
to ensure that changing market conditions and commercial ingenuity do not give
rise to a form of conduct that is pemicious but beyond the reach of the specific
prohibitions. The specific prohibitions, on the other hand, express with greater
precision the kinds ol conduct that bring liability and, hence, signal more clearly
to firms and individuals the conduct that must be refrained from. Specifically
defined conduct may either be prohibited “per se” or may be illegal if it has the
purpose or effect or is likely to have the effect of “substantially lessening

competition”.
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From the enforcement perspective, the general proscription against anti-
competitive conduct tends to be invoked by the regulatory authority ~ quite
properly — as a fallback when the authority has identified conduct that is not
within the bounds of a specific prohibition but nevertheless raises significant
competition concerns on the basis of accepted tencts of competition economics.
Enforcement proceedings tend to bc morc costly and time-consuming for the
authority to run when they are based on a general proscription rather than a
specific prohibition. Proof of a suspected infringement of the general proscription
must bc bascd on economic principle to a greater extent than proof of an
infringement of a specific prohibition, which is establishcd by proving the
conduct elements of the prohibition. The general proscription is typically defined
in terms of consequences in a market (e.g. Trade Practices Act 1974 (Cth.) s 46;
Commerce Act 1986 (NZ) s 36).

Specific prohibitions of conduct as per se illegal start from the basis that conduct
of the specified kind will nccessarily have anti-competitive consequences, so
inquiry into the economic motivation for or consequences of that conduct in the
market (its purpose or effect) is not required. Specific prohibitions may also be
framed in terms that require that the purpose or effect or likely effect of the

conduct be anti-competitive.

There arc, therelore, essentially three kinds of competition safeguard:

. The general prohibition on anti-competitive conduct, which is subject to a
competition test (e.g. a rule forbidding any person taking advantage of a
substantial degree of power in a market for the purpose of eliminating or
damaging a competitor, preventing entry to the market or deterring
competitive conduct in any market).

. Specific prohibitions on conduct that is illegal per se (e.g. rules forbidding

persons who are in competition with one another from entering into any
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contract, arrangement or undcrstanding to fix the price of any good or
service). Such “per se” rules require a high degree of confidence that the
specified conduct is inevitably pernicious.

) Specific prohibitions on conduct that is illcgal only ifit is engaged in with
the purpose or effect or likely effect of substantially lessening competition
(e.g. rules forbidding ‘vcrtical” restraints, such as restrictions on
downstream distributors.) Such “rule of reason” prohibitions signal to
businesspeople conduct that is not necessarily unlawful but is likely to

aftract the authority’s scrutiny.

Because certainty in the laws is “omne of thc hallmarks of a civilized
jurisprudence,” the gencral proscription on anti-competitive conduct should not
be so general as to confer a broad discretion on the regulatory authority. It should
be based on the fundamental principles of competition jurisprudence, for the
guidance of enforcers and businesspeople alike. To achieve flexibility, it will
necessarily depend to a greater degree on an economic assessment of the conduct
in issue, however, than the specific prohibitions on particular forms of conduct.
The incorporation of economic assessments of conduct in the determination as to
whether conduct is lawful or not has the virtue of allowing [or flexibility in the
application of the rule. The disadvantage of such an approach is that it tends to
provide a less certain signal to businesspeople as to whether a particular form of
conduct will be pecrmitted or prohibited. The adverse consequences of uncertainty
can be mitigated, however, by providing guidance to persons affected by the rule.
This means that the role of published guidelines and other forms of rcgulatory
guidance is of the greatest importance in relation to the general proscription, as is
the ability for businesses and their adviscrs to have rccourse to the jurisprudence

of comparable jurisdictions.

The inclusion of examples in a competition law is unlikely to be of much aid (o an

interpreter of that law. Anti-competitive conduct may assume such varied forms
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that illustrative examples are of very limited utility. Specific features of the
setting in which conduct occurs often determine whether that conduct is the result
of vigorous competition, which is to be encouraged, or is anti-competitive, and
properly to bc penalized. A shortly-stated example is unlikely to describe

adequately all relevant features of conduct that is proscribed.

There are other means, besides setting out examples, of enhancing the certainty of
meaning of new legislation. In particular, Hong Kong should take full advantage
of the long cxperience of many comparable common law jurisdictions with
competition laws, by modeling our laws on theirs. If the structure and expression
of the Hong Kong competition law closely resemblc thosc of laws implemented
by comparable jurisdictions, then Hong Kong competition authority staff,
businesspeople and their advisors can draw on the principles established and
decisions given in those comparablc jurisdictions io inform their interpretation of

the Hong Kong law and guide their conduct.

The new compctition authority in Hong Kong should also, as an early priority,
publish guidelines, developed in consultation with the public, on how it will apply
the laws it is charged with administering. (For suggestions as (o the matters which
should be the subject of guidelines promulgated by the new competition authority,
please refer to Appendix 1 to this paper.)

Should a new competition law aim to address only the seven types of conduct
identified by the CPRC, or should additional types of conduct also be
included, and should the legislation be supported by the issue of guidclines by
the regulatory authority?

The seven types of conduct identified by the CPRC should be prohibited by the
new compctition law, together with anti-competitive vertical restraints on
competition, where those are engaged in by businesses with a substantial degree

of market power.
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Because the competition law will be new to Hong Kong, it is highly desirable that
it should particularize the kinds of conduct that are proscribed. A gencral
prohibition on the misuse of market power, elaborated by guidelines issued by the
competition authority will provide sulficient guidance on the effect of that
provision. Prohibitions on horizontal agreements between competitors and on
particular kinds of vertical conduct that are considered anti-competitive should be
specifically described by the competition law, in the interests of certainty and
predictability. Whilc the CPRC appears to have focused on horizontal agreements
in relation to price-fixing, bid-rigging, market allocation, quotas, joint boycotts
and unfair or discriminatory standards, vertical restraints (i.e. between different
functional levels of a market) are also pronc 1o be detrimental to businesses and
consumers and should be proscribed. Because Hong Kong is a relatively small
economy with a rclatively large volume of trade by way of distribution and
agency rclationships, the competition law should apply only where the restraint
involves a business having substantial market power and only where the conduct

involves an anti-<competitive purpose or ellect.

The competition law should proscribe the following kinds of vertical restraints,
where the party engaging in such conduct has a substantial degree of market
power and engages in the conduct with the purpose, or with the cffect or likely

effect of substantially lessening competition in the same or any other market in

Hong Kong:
. Product restrictions:
. supplying goods or services on the condition that the acquirer not
acquire goods or services from a compectitor of the supplier;
. acquiring goods or services on the condition that the supplicr will
not supply goods or services to any person;
. reflusing to supply or refusing to acquire goods or services because

the acquirer or supplicr has not agreed to a product restraint;
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supplying goods or services on the condition that the acquirer
acquire goods or services from a third party; or
refusing to supply goods or services because the acquirer has

refused to acquire goods or scrvices from a third party.

Customer restrictions:

supplying goods or services on the condition that the acquirer not
resupply goods or services or will not resupply to particular
persons or classes of persons;

acquiring goods or services on the condition that the supplicr will
not supply goods or services to particular persons or classes of
persons; or

refusing to supply or refusing to acquirc goods or services because

the acquircr or supplicr has not agreed to a customer restraint.

Territorial restrictions:

supplying goods or services on the condition that the acquirer not
resupply goods or services in particular places or classes of place;
acquiring goods or services on the condition that the supplicr not
supply goods or scrvices in particular places; or

refusing to supply or refusing 1o acquire goods or services because

the acquirer or supplier has not agreed to a territorial restraint.®

Such prohibitions ought not to apply where the conduct in question occurs
between two bodies corporate which arc rclated to one another. It is debatable
whether prohibitions on “third line forcing” (i.e. the fourth and fifth forms of
product restrictions listed above) should be prohibited per se. As opinion is
divided on that question, the conscrvative approach would be to prohibit that
conduct subject to a test of anti-competitive purpose or effect. Resale price
maintenance (i.e. vertical price fixing) should be prohibitcd cither per se or, more
conscrvatively, subject to consideration of its anti-competitive purpose or effect in

the particular case.
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The authority charged with administration of the competition law in Hong Kong
should have a duty to issue, and from timc to time update, guidelines on the
meaning and effect of the competition laws. Such guidelines should not be
formally binding on the authority, because changing market conditions and the
ingenuity of busincsspeople require the regulatory authority to preserve its
flexibility of response, but departures by the authority from its guidelines should
be cxceptional and should be justified in the relevant decision. Depending on the
subject matter of the guidelines, it might be appropriate to require that a party
(whether the defendant or the competition authority) who sccks to argue for a
position that is contrary to a published guideline shall bear the onus of proving
that the departure from the guideline is justified in all the circumstanccs.

The publication of guidelines is crucial to the competition authority’s role of
promoting the competitive operation of markets. Guidelines assist to cducate
businesspeople about the competitive norms the community expects them to
conform to. Because guidelines are not formally binding on the authority {though
it should act in conformity with them and should justify departing from them, if it
does s0), and because they can be quickly and cheaply altered over time, they are
a [lexible policy instrument. By indicating how thc authority is likely to treat
conduct of certain kinds, guidelines add clarity and certainty where the rules to
which they relate might be expressed in terms which are adaptable to different

circumstances but leave some room for uncertainty.

In addition to guidelines, the authority should be cmpowered to issue opinions
indicating the authority’s views on matlers such as the proper definition of a
particular market or whether a particular person has “a substantial degree of
power in a markct.” Such opinions would be intended to increase understanding
of and compliance with the competition law, in the first few years following

commencement of that law. Such opinions would bind the competition authority
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34,

35.

36.

for a period, unless circumstances change materially. For example, if the
competition authority has given an opinion that a person does not possess a
substantial degree of power in a relevant market, that person would be entitled to
rely on that opinion for two years, provided that circumstances rclating to the

applicant and the market remain substantially the same.’

In determining whether a particular anti-competitive conduct coustitutes an
infringement of the competition law, should the “purpose” or “effect” of the
conduct in qucstion be taken into account? Or should such conduct on its
own be regarded as sufficient in determining that an infringement has taken
place?

Whether an infringement has occurred should depend, fundamentally, on whetber
consumcrs in the relevant market have been adversely affected by the conduct.
The purpose of the person engaging in the conduct is most likely to be relevant

where thc conduct is inchoate (i.e. an attempted infringement).

Proof of either the suspected infringer’s purposc for cngaging in the conduct or of
the effects of that conduct on the market should be required, except where the
particular form of conduct is regarded, consistent with acccpted competition
€COnoImics, as inevitably pernicious to economic efficiency and consumer welfare,

such as an agreement between competitors fixing the price of their product.

Conduet on its own, without proof of anti-competitive purpose or effect, should
constitute an infringement only where engaging in that conduct can be assumed
by lawmakers only to have an anti-competitive purpose or cffcet. For example,
the competition laws in most jurisdictions provide that agreements amongst
competitors to fix the priccs of goods or services are anti-competitive, without
requiring proof of an anti-competitive purpose or effect, because price-fixing is
necessarily adverse to market efficiency and consumer welfare. So called ‘per se

illegality’ normally attaches to price fixing, bid rigging and market allocation:
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40.

Price fixing, bid rigging, and market allocation are generally prosecuted criminally
because they have been found to he unamhiguously harmfiul, (hat is, per se illegal. Such
agrecments have been shown to defraud consumers and unquestionably raise prices or
Testrict output without creating any plausible offsetting benefit to consumers, unlike other

business conduct that may be the subject of civil lawsuits by the federal government.

By contrast, vertical non-price restrictions might be economically efficient or
might be anli-competitive, depending on the market circumstances and
consequences for consumers, so enquiry should be made nto the purpose and

effect of that conduct (i.e. a “rule of reason” applies).

A critical decision for Hong Kong’s lawmakers will be to identify which forms of
conduct should be prohibited per se and which should be the subjcct of a
competition test. In this, Hong Kong should be guided by practice in comparable

jurisdictions. Per se infringements should include:

. resalc price maintenance (i.e. vertical price fixing);
. concerted (horizontal) refusals 1o deal; and
- horizontal agreements, arrangements or understandings between

competitors to fix prices, 1ig bids or allocatc markets.

It is important to note that a “purpose” test as a threshold for liability must be
applied with caution. I[ the purpose required is an “objective” purpose, to be
inferred from effects, it appears to add little to the “likely effect” of future
conduct. If the purpose required is “subjcctive purpose,” then significant
difficultics of proof arise. Subjective purpose may be evidenced by documents
showing the anti-competitive intentions of officers of the firm under investigation.
Idcntifying such documents is inevitably a slow and expensive process, however,
and documentation can be used strategically, to establish a paper record of
legitimate business reasons as camouflage for conduct actually engaged in for

anti-competitive purposes.

The effect or likely effect of impugned conduct is more readily and reliably

identified by direct evidence of the impact of that conduct in the market or by
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expert economic analysis of the likely consequences of the conduct. An “effects”
test also serves to confine enforcers’ attention to the economic consequences,

rather than perceived moral implications, of business behaviour:

Intent does not help to separate competition from attemnpted monopolisation and invites
Jjuries to penalise hard competition. It also complicates liligation. Tawyers rummage
through basiness rccords secking 1o discover tidbits that will sound impressive (or
aggressive) when read to a jury. Traipsing through the warehouses of business in search
of misleading evidence both increases the costs of litigation and reduces the accuracy of
decisions. Stripping intent away brings the real economic gquestions lo the lore at the

same time as it streamlines antitrust litigation.

In short, some forms of conduct (e.g. horizontal arrangements in restraint of trade)
should be “per se” illegal; the legality of other forms of conduct (c.g. non-price
vertical restraints) should be tested by application of a general competition rule
and specific prohibitions, both of which require that the effect of the conduct or,
within principled bounds, the defendant’s purposes for engaging in that conduct

be anti-competitive,

Should any new competition law allow for exclusions or exemptions from the
application of some or all aspects of the law, and if so, in what circumstances
should such exemptions apply?

Yes — the regulatory authority should be empowered to exempt particular conduct,
or particular persons, from the application of specified provisions of the

competition law.

An exemption or authorization power is nccessary because it is impossible for
lawmakers to forcsce and anticipate zll eventualities in dynamic and competitive
markels. It 18 common that competition laws are framed in terms which catch
particular forms of conduct which, though normally anti-competitive, should be
permitted in particular circumstances in the best interests of the public. It is also
possible in a small economy that co-opcration between competitors at an
upstream level may be in the public interest, such as in large infrastructure

projects.
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Decisions to grant or withhold exemptions should bc madc by the regulatory
authority, on a casc-by-casc basis, with the applicant bearing the onus of
establishing why it should not be obliged to comply with the general competition
law. The competition law should specify the basis on which an exemption may be
granted and the authority should, from time to time, issue guidelines elaborating

on the application of the statutory principle.

The statutory test for granting an exemption should be based on, essentially, a
weighing of the costs and benefits associated with the proposed exemption. For
example, in Australia, an authorization may be granted only where the

Commission is satisfied:

...in all the circumstances that the provision of the proposed contract, arrangement or
undastanding, the proposed covenant, or the proposed conduct, as the case may be,
would result, or be likely to result, in a benetit to the public and that that heneflit would
outweigh the detriment o the public constituted by any lessening of competition that

would result, or be likely to result... !

In applying such a test, the competition authority should adopt a ‘counterfactual’
analysis, considering the future state of the relevant markets in Hong Kong if the
exemption were granted as compared with the future state of the relevant markets

in Hong Kong if compliance were required.!!

The Regulatory Framework for Competition Law — Options

Q8

Q.9

Which would be the most suitable of the three principal options set out in
Chapter 4 for a regulatory framework for the enforcement of any new
competition lJaw for Hong Kong? The options are -

. Option One: A singlc authority with power to investigate and
adjudicate
. Option Two: Separation of enforcement and adjudication

. Option Three: Adjudication by a specialist tribunal

Regardless of the option you may prefer, should the regulator be self-
standing or should a two-tier structure be adopted, whereby a full-time
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executive is put under the supervision of a management board made up of
individuals appointed from diffcrent scctors of the community?

Design questions in relation to the structurc of the competition authority and the

scope of its powers and avenues for rcview or appeal are interrelated.

The foremost consideration in structuring the authority and describing its powers
should be ensuring ifs autonomy: it must be independent of both business and
govemment, and seen to be so. The key decision points arc:

. How should the authority be staffed?

. How should the authority bc rcsourced and held accountable for its
expenditures?

. Should decision-making power be vested in an individual or a pancl?

. Should the authority be empowered to impose penalties or should it apply

to the courts to do so?
. Should appeals be heard by the courls or by a specialist competition

appcals tribunal?

In Hong Kong, the preferable model should entail appointment of a full-time
professional regulatory staff independent of any department of the executive
government. Competition law should be impartial, protecting the competitive
process, and independent of economic policy, which commonly aims to
encourage the development of particular industrics. Compctition law should not
become a formal or informal instrument of government economic policy, such as
promoting “national champions”, or of government social policy, such as
restricting competitive activity for social objectives, however meritorious. Other

governmental mechanisms should be used to achieve these objectives.
Dccision-making authority would best be vested in a panel of individuals with

relevant expertise in law, business, accountancy and economics, rather than an

individual. While it is workablc for an individual to have regulatory responsibility
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in relation to a particular industry, the demands of applying a general competition
law to all sectors of the economy should be sharcd among a panel of appropriately
qualified persons. To ensure consistency of decisions and strong day-to-day
leadership of the organization, it is desirable that the chair of the authority should
be appointcd on a full-time basis. Other members of the authority might be part-
time appointees. Usually, decisions of the authority should be made by a quorum
of three members. A panel of five or more members should be appointed, to
ensure a quorum (of three members) can be formed in case some members are

unavailable due to other commitments, conflicts of interests, or for other reasons.

The competition authority should have adequate investigative powers and
resources to resolve all matters coming beforc it and should have adjudicative
powers in relation 10 waivers, exemptions, merger clearances (in future) and the
like. Enforcement and the imposition of penalties should, however, be entrusted to
the courts. This is more consistent with thc conventional distribution of legal
power between the executive and judiciary in common law jurisdictions. While
the courts of Hong Kong do not at this time have cxtensive competition expertise,
they can be cxpected to develop such expertise quite rapidly, particularly with the
assistance of expert counsel appearing in the matters brought before them. The
appointment to the Court of Final Appeal of judges who come from courts which
apply competition laws affords Hong Kong a unique avenue for access to

competition law expertise.

Consideration should be given to authorizing the appointment of one or more
expert competition cconomists as lay members of the Court of First Instance and
Court of Final Appeal, to assist the presiding judge or judges in competition law
cases. This measure has proved valuable in New Zealand, where economists have

been appointed as lay members of the High Court since 1990."
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If the power to impose penalties is limited to the courts, rather than being vested
in the competition authority, then pcnalty decisions made by a court would
properly be appellable (o a higher court. A regime for court-imposed penalties has
strong virtues of independence and transparency. This is the preferable rcgime for
competition law in Hong Kong. If the competition authority had the power to
impose penalties, then a competition tribunal authorized to undertake maerits
reviews might be warranted, but such a regime is likcly to be costly and is less
likely 1o be perceived as maximizing the values of transparency and independence

than one centred on the courts of Hong Kong.

To the extent that the competition authority is authorized to impose “quasi
penalties,” (¢.g. warning letters or compctition notices), a single level of internal
review might be provided for. In that case, such review should be informal, timely,
and administered at minimal cost to the authority and the applicant, with further

recourse to the courts at the applicant’s option.

It is imperative to the success of thc compctition regime that the competition
authorily be financially well-resourced and staffed by personnel suitably qualified
by their training and experience in competition law and economics. Currently,
compctition cxpertise in Hong Kong is concentrated in the Broadcasling
Authority, OFTA, and the regulated telecommunications operators and
broadcasters. To obtain sufficient personnel with appropriatc cxpertise, the
compctition authority might second talent from the local regulators and either
recruit or second personnel from overseas organisations, while also investing in
the training and education of local lawyers, economists and investigators.
Secondments to the Hong Kong competition authority from authorities in other
places and secondments of Hong Kong staff to overseas authorities will both help
to build expertise within the Hong Kong competition authority. The competition

authority should be sufficiently funded to be able to retain pcople of high calibre
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and to provide the library, research tools, infrastructure and support its staff will

need to catry out successfully the authority’s mission.

The authority should place emphasis on its cducative role, ensuring
businesspeople in Hong Kong and those who do business here understand the
competition law. The authority should be a strong supporter of university and
private sector training in competition law and economics, in the interests of

building competition expertise among Hong Kong professionals.

The competition authority will inevitably be subject to appeals and judicial review
applications. It must be adequately resourced to participate in such procccdings
without compromising its routine activities. In particular, it should have access to
a litigation fund that is separate from its ordinary operating funds, in order that
investigative and enforcement decisions should not be constrained by a concern to

avoid controversy and the expense involved in responding to any legal challenge.

Enforcement and Other Regulatory Issues

Q.10 In order to help minimize trivial, frivolous or malicious complaints, should

58.

59.

any new competition law provide that only the regulatory authority has thc
power to conduct formal investigations into possible anti-competitive conduct?

It is only necessary for the appointed competition authority in Hong Kong to have
formal powers to investigate possible anti-competitive conduct. Other persons or
bodics should be able, consistent with the ordinary rules of standing, to bring civil
proceedings in respect of possible infringements, but they must do so without the

bencefit of investigative powers.

Infringements of competition laws arc frequently brought to regulators’ attention
as a result of complaints made by customers and competitors of the infringing
business. Occasionally, frivolous complaints are made to the staff of competition

authorities. Overseas experience indicates that trivial, frivolous or malicious
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complaints of anti-competitive conduct are not a persistent problem and normally
can quickly be resolved by authority staff, without signilicant cost to the authority

or harm to the person against whom the allegation is made.

It is very unlikely that frivolous or vexations proceedings would be initiated
before a court. Competition litigation is typically complex and expensive, which
will normally deter private partics from bringing trival or malicious cases. The
courts can he expected to deal appropriately and expeditiously with any such
unmeritorious application. The remote risk of such a compiaint is not sufficient to

justify barring private enforcement actions.

Where actions for damages for breach of competition laws may be brought by
affected parties, they seldom succeed in the absence of a prior finding of
infringement by the regulatory authority. In this connection, legislators should
consider whether an extension to the ordinary limitation period is justified, in
order that a person suffering loss as a result of the breach of the law is not out of
time to claim compcnsation for that breach by the time the authority has

completed its investigation and made its findings.

Whati formal powers of investigation should a regulatory authority have
under any new competition law?

Hong Kong’s competition authority should have strong formal powcrs of
investigation. Without such powers, the authority would be greatly handicapped

in its ability to identify and dcal cffectively with anti-competitive conduct.

The compcetition authority should have the powers to:
. consult with persons it considers may assist it;
. require a supplier of goods or services to prepare and furnish to the

authority forecasts, forward plans or other information;
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require a supplier of goods or services to produce to thc authority
documents and information relating to the supplier’s prices, revenues,
terms of supply or operations in respect of specified goods or services;
require a person 10 answer questions about any matter the authority has
reason to belicve may be relevant to an investigation;

require a supplier of goods or scrvices to produce an expert opinion from a
suitably qualified person in relation to specified matters;

require a person to furnish to the authority any information or class of
information which the authority considcers it is necessary or desirable to
obtain; |

require a person to produce to the authority any document or class of
documents which the authority considers it is necessary or desirable to
obtain;

rcquire a person to appear before the authority to give evidence verbally or
in writing and produce any document or specified class of documents
which the authority considers it is necessary or desirable to obtain;

reccive cvidence under oath or affirmation; and

conduct scarchcs of premises and computers pursuant to a valid search

warrant issued in accordance with normal procedurcs in Hong Kong.

Should failure to co-operate with formal investigations by the regulatory
authority be made a criminal offcncc?

Yes — It should be a criminal offence for any person to:

refuse or fail, without reasonablec cxcuse, to comply with a notice to
preparc and furnish information;

refuse to produce any document that person is required (o produce;

furnish information or produce a document or give evidence knowing it to
be false or misleading;

attempt to deceive or knowingly mislead thc authority in relation to any

matter before it;
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. refuse or fail, without rcasonable excuse, to appear before the authority to
give evidence;

. refuse to take an oath or make an affirmation as a witness;

. refuse, having taken an oath or made an affirmation, to answer any
question put to him or her; or

. resist, obstruct or delay an employee of the authority acting pursuant to a

valid search warrant.

Penalties for such offences should be in line with those for comparable offences
under Telecommunications Ordinance (Cap. 106} s 35A: i.e. offenders should be
liable on summary conviction to a fine at level 6 and to imprisonment for 6

maonths.

How might a competition regulatory authority deal with the disclesure of
information that comes to its knowledge having regard to the need to protect
various catcgorics of confidential information on the one hand, and the need
to make appropriate disclosure in order to take forward an investigation
when the circumstances so require?

Confidentiality is frequently claimed in respect of information disclosed to
regulators and competition authoritics in the course of their investigations. The
appropriale way in which to deal with confidential information depends on the
character of that information, the circumstances in which it is reccived and the
nature of the proceeding to which it relates. While public consultation should play
a central part in the competition authority’s processes, the general publication of
commercially sensitive information is not always necessary and can cause
significant commercial prejudice to market participants. If the authority does not
recognize and appropriately protect legitimate confidentiality interests, it is likely

to find that the quality of information made available to it will sufTer.

Often, the confidentiality of information can adequately be protected by limiting

the extent of disclosure of commercially sensitive data, for example, by redacting
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from publicly available reports the amounts of revenues or perccentage sharcs of
markcts, while disclosing that data (or equivalent findings) to persons having a
direct interest in the proceedings. The competition regulator should also consider
whether disclosure of commercially sensitive information should be restricted to
individuals who have signed a deed by which they undertake to use the
information only for the purposcs of the consultation for which it is disclosed, not
to disclose or copy the information and to destroy it promptly on notice to do so.
The Hong Kong competition authority should be empowecred to regulate ils own
procedure by way of restricting the extent of disclosure of information it deems to

be commercially sensitive.

It should be expected that the regulator will sometimes receive information that
cannot properly be disclosed to any person outside the authority. (For cxample,
potentially damning information sometimes is provided by persons who are
continuing customers of the business under investigation.) If the confidential
status of any information is such that the veracity of that information cannot be
tested through consultation, the authority must discount the weight it attaches to

that information.

The Hong Kong competition authority should anticipate receiving a certain
fraction of claims for confidentiality that it ought not to uphold. In such cases, the
authority should normally give the person providing that information the
opportunity to withdraw it, before the authority discloses the information to any

other person.

In order to minimize unfounded claims for confidential trcatment of information
and to avoid unpleasant surpriscs for providers of information, the competition
authority should publish guidelines setting out how it will handle information
which is asscrtcd to be confidential in nature. Such guidelines should also deal

with the competition authority’s policy in respect of disclosing information to the
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Hong Kong Police, Independent Commission Against Corruption or other local or

foreign regulatory or law enforcement agencies.

The Hong Kong competition authority should be empowered under the
competition law to procure information on behalf of, and provide information to,
duly appointed competition authoritics or cquivalent enforcement agencies in
other jurisdictions. It is incrcasingly common for anti-competitive activities —
particularly cartels — to be carried on multi-nationally. Competition autheritics in

all junisdictions benefit from the ability to share information freely.

Should the existing sector specific regulators that also have a competition
rolc continuc to play such a role if a cross-sector competition regulatory
authority were to be cstablished?

Yes — the current sectoral regulators for the broadcasting and telecommunications
scctors should retain their current roles in respect of competition in those
industries. While the new competition authority would bencfit from access to the
cxpertisc and industry knowledge residing in the Telecommunications Authority
and Broadcasting Authority, it is undesirable to distupt the operation of those
sectoral regulators at the time of establishing general compctition law. While a
procompetitive ideal infuses both telecommunications and broadcasting
regulation in Hong Kong, general competition law is different from regulation.
The competition authority should emphasize the primacy of markets and be

philosophically disinclined to intervene in their operation.

In other jurisdictions, competitive saleguards particular to the telecommunications
industry are administered by the general competition regulator. Until 1997 the
Australian Telecommunications Authority (Austcl) administered the industry-
specific competitive safeguards under the Commonwealth Telecommunications
Act, while the Trade Practiccs Commission administered the economy-wide

compctition law (which also applied to telecommunications sector businesses).
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Today, the Australian Competition and Consumer Commission administers both
the general competition law under the Trade Practices Act 1974 (Cth.) and also
the competition provisions of that Act that are specific to telecommunications
carriers and carriage service providers. In New Zealand, the Commcrec
Commission administcrs both the general competition law under the Commerce
Act 1986 and also pro-competitive regulation of the telecommunications scctor

under the Telecommunications Act 2001.

In Hong Kong, it should not be considcred onerous for broadcasters and
telecommunications licensces to be subject to industry-specific pro-competitive
rcgulation by the existing sectoral regulator and, at the same time, the economy-
wide competition law administered by a new competition authority. Provided that
the competition laws under the Broadcasting Ordinance and the
Telecommunications Ordinance are in harmony with the principles of the new
general competition law, there should be no additional compliance burden to be
bome by broadcasters or telecommunications licensees. If a broadcaster or
telecommunications licensee is conducting its busincss in a manner that is
compliant with thc compctition safeguards under the Broadcasting Ordinance or
Telecommunications Ordinance, then it should have no concern that it might

infringe the general compctition law.

It might be perceived that if a single industry is subject to rcgulation by two
separate bodies, there is a risk of inconsistency in the application of rules by each
of them or of “forum-shopping” by regulated firms. Such risks can largely be
avoided by ensuring opcn channels of communication between each authority.
Temporary secondments of staft from one body to the other, and cross-
memberships of the agencies at the decision-making level are likely to assist
consistency of approach. For example, in New Zealand the Chair of the Electricity
Commission has been an Associate Commissioner of the Commcrce Commission

and the Telecommunications Commissioncr is a member of the Commerce
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Commission. In the United Kingdom, the telecommunications regulator and the
competition regulator have been required to enter a formal agreement which
establishes a proccss for determining the responsibility of each body to investigate
and deal with complaints when their jurisdiction overlaps. This arrangement has

proven very cffcctive and might have application in Hong Kong,

Should breaches of any new competition law be considered civil or criminal
infringements? What levels of penalty would be suitable?

Both civil and criminal liability should be provided for under the new competition
law. It is not appropriate that all breaches should entail criminal responsibility and
it would unnecessarily burden the compctition authority if it were required to
prove cvery infringement to the criminal standard of proof In the majority of
cases in which enforcement action is warranted, a civil pecuniary penalty will be

appropriate, with the infringement being proved on the balance of probabilities.

In cases in which the infringement is egregious, criminal responsibility should
attach. The competition authority should have discretion to determine whether a
case should be the subject of criminal prosecution. In Australia, criminal
proceedings do not currently lic in respect of conduct infringing the restrictive
trade practices provisions." In the United States, the Departnent of Justice

summarises its enforcement decisions as follows:

Violations of Section 2 [of the Sherman Act, which prohibits menopolization, attempts
and conspiracies to monopolize] are generally not prosecuted criminally. Criminal
prasecution is warranted, however, in circumstances where violence is used ur threatened
as a means of discouraging or climinating cumpetition, such as cases involving organized
erime. [...] Price fixing, bid rigging, and market allocation are generally prosecuted
criminz:l}y because they have been found to be unambiguously hannful, that is, per sc
illegal.

In Hong Kong, it might be considered appropriate to defer criminal liability for a
short period, until market participants have become awarc of thc competition law

and its requirements. Such a period should not be longer than two years. After that
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period, it should be a criminal offense to be knowingly concemed in serious (so-

called “hard-core”) cartcl conduct.™

Maximum monetary penalties indicate to thc courts how seriously a contravention
is viewed'® but the new competition law should not merely fix pecuniary penalties
at a particular monetary level (eg HKD50 million). Penalties ought to be related
not only to the nature of the conduct concerned, but also to the corporation’s
means and the extent of the harm caused by the unlawful conduct. Pccuniary
penalties should be sct by reference to the infringing party’s gains from the
unlawful conduct or its annual turnover. For example, in New Zealand pecuniary
penalties are linked to the amount of the unlawful gain, or the tumover of the
business, subject to an absolute cap: the penalty may not exceed “...the greater of
three times the unlawful gain, NZDI0 million ... or ten percent of the total

turnover of the enterprise”."”

Monetary penalties may be linked to the quantum of the financial gain achieved
by the unlawful conduct. Such penalties aim to deter conduct by imposing a
penalty that represents some multiple of the harm caused. For example, the civil
penalty for insider trading under the Securities Amendment Act 1988 (NZ) is three
times the amount of the gain made or the loss avoided in buying or selling the
securities. The amount of the unlawful gain can be asscsscd by accounting for the

profits or, with less difficulty, by an estimate of gains realized.

Monetary penalties may also be assessed in relation to the turnover of the
business that is guilty of the in[ringement. Tumover penalties relate indirectly to

the likely magnitude of gains but avoid an accounting for the profits derived.
In the UK, some provisions of the Competition Act 1998 (UK) are disapplied to

businesses with annual turnover of less than GBP20 million. Turnover penalties in

the UK may not exceed ten percent of the relevant tumover of the undertaking. In
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the US, fines for specified infringements must be related to the volumc of
commerce affected by the violation: fines on individuals must be “one to five
percent of the volume of commerce™ affected and for corporations “20 percent of
the volume of affected commerce.” ¥ US regulators are also required to
implement policies to reduce or waive civil penalties, in appropriate cases
involving infringements by small businesscs, pursuant to the Small Business
Regulatory Enforcement Fairness Act of 1996."° In Hong Kong, SMEs ought not
to be exempted from the application of the general competition law, but regard
should be had to the size of the enterprise, and its tunover, when assessing the

magnitude of any penalty to be imposed.

It is also necessary to consider by whom civil and criminal penalties should be
bome. Policymakers are increasingly recognizing the efficacy of imposing
personal liability on individuals who arc responsible for the anti-compuetitive
conduct of the companies they direct. The deterrence effects of competition laws
are greatest when companies’ decision makers rccognize they may personally
bear financial liability or be imprisoned if they culpably involve the company in
anti-competitive practices. Leniency programmes are also likely to bc most
effective where companies’ officers are motivatcd fo co-operate with the
competition authority by the threat of personal liability. To preserve the deterrent
effect of personal liability, the competition law should forbid companies from
indemnifying their dircctors, scrvants or agents against liability for pecuniary
penaltics arising out of breach of the competition law.”® (For penalty provisions

excerpted from the Australian legislation, please refer to Appendix 2 to this paper.)

The new competition law in Hong Kong should takc advantage of recent thought
on how best to sanction corporate bodics. In determining the sanctions that
should apply in cases of breach of the competition laws, it is appropriatc to
consider not mercly choiccs between civil and criminal liability, or the maximum

levels of particular penalties, but rather a spectrum of sanctions including civil
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and criminal penalties, on individuals as well as corporations, and both monetary
and non-monetary penalties. While plain breachces of the competition laws should
be prosecuted and penalized, with emphasis on deterring others from engaging in
similar conduct, there is also a role for enforcement strategies designed to ensure

compliance rather than solcly to punish infringement.
As Ayres and Braithwaite,” and Fisse and Braithwaite,” havc argued, agencies
should have access to a range of enforcement mechanisms of differing severity.

This notion is illustrated by the mctaphor of the “pyramid of enforcement.”

Fig. 1 Example of a Pyramid of Enforcement™

Licenee revocation

Criminal
penalty

/ Civil penalty \
/ Waming lcteer

AN
/ \

When a compliance problem arises, the authority should be able to respond by

deploying a sanction of the appropriate degree of stringency (i.e. at the
appropriate altitude in the pyramid). If suitable corrective action is not then taken,
the agency should be able to escalate its intcrvention, deploying other and
increasingly severe sanctions until compliance is obtained. The existence of
stronger enforcement measures which are kept in rcscrve and not prematurely
exercised should scrve to encourage regulated firms’ cooperation with

compliance-oriented enforcement.
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The competition authority should be empowered to:

. issue and publish waming letters;

. issue competition notices;

. make (or obtain) orders for non-monetary penalties;
* accept enforceable undertakings; and

. obtain “cease and desist” orders.

Warning lctters would have a particular role in the early stages of the regime. By
writing such a letter to a possible infringer of the competition law, the authority
would signal to the persons immediately involved, and to other partics generally,
how the authority interprets the law and when it will consider the law to be
infringed. 1If parties do not modify their conduct following thc warning, the

authority should escalate its responsc.

A “competition notice” procedure > should be legislated for, cnabling the
compctition authority to put a business on notice that the authority has reason to
believe the business has infringed, or is infringing, or might in future infringe the
competition law. Such notices would not of themsclves amount 1o a finding of
liability but might give rise to rights of action if the conduct is persisted in or
recurs. In essence, a competition notice would be advisory rather than mandatory,
but would clearly signal the authority’s view that specified conduct is unlawful
and the recipient (and other prudent firms) should immediately apprehend the
need to refrain from that conduct. Enforccment action might be initiated by the
authority where the recipient of the competition notice has failed to desist from

the impugned behaviour within the period specified in the notice.

A compelition authority’s main role should be to deter firms from cngaging in
anti-competitive conduct, and it is likcly to have to bring civil and criminal
enforcement proceedings from time to time to do so. The competition authority

should, however, have available to it altcrmative measures to procure compliance,
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so a range of other guasi-penalties and non-monetary penalties should also be

considered.

Non-monetary orders that the competition authority might be authorized under the

competition law to make include:?

. Disqualification from government contracts — the government may refrain
for a period from doing business with organizations which have failed to
comply with the competition law.

) Supervisory or probation orders — intermal discipline orders or
organizational reform orders should require action to be taken by the
company within a specified time, with the aim of preventing recurrence of
the anti-competitive conduct,

. Community service orders — a corporate offender might be directed to take
sorne action to the bencfit of the community, or a section of it, particularly
where the delendant’s limited resources make recovery of a substantial
pecuniary penalty problematic.

. Adverse publicity orders — requiring the infringing corporation to publish
the facts of its wrongdoing under the competition law and the details of
what it has been required to do aim at deterrence by ‘shaming’ the

offender.
Should any ncw compctition law include a leniency programme?

Yes — Leniency programs have been implemented in many comparable
jurisdictions. Their advantage lies in detection and enforcement action being
greatly facilitated by the participant in the prohibited conduct being required (as a
condition of leniency) to co-operate fully in the authority’s investigation of the

mattcr.
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The efficacy of leniency programs depends, in part, on the ability of parties who
have cngaged in anti-competitive conduct affecting markets in multiple
jurisdictions to seek leniency by initiating co-opcration, simultancously, with the
competition authorities in all (or as many as possible) of the countries in which

the conduct occurred.

Should any new competition regulator bc cmpowcred to issue orders to
“cease and desist” from anti-competitive conduct?

Yes — Cease and desist orders should be available to thc Hong Kong competition
authority but, consistent with that authority not itself having enforcement
jurisdiction, such orders should be issued by a judge in chambers, on ex parte

application by the competition authority.

The efficacy of cease and desist measures depends on them being able to be
deployed quickly by the compctition authority. Where the companies that are the
subjcct of such orders have the opportunity to oppose the orders, there is a real
risk that the question of whether the threshold for issuance of the order has been
met will become a contest over the merits of the authority’s case. The firm under
investigation will take every opportunity to open such a dispute at an carly stage,
when the authority might have a prima facie case of infringement but has not

completed its investigation.

Becausc ccasc and desist orders are likely to be highly disruptive to the business
of the person against whom they are issued, they should have effect for a

specified period of time and be subjcct to rencwal on application by the authority.

As an alternative to formal proceedings, might any new competition
regulator have the authority to reach a binding settlement with parties
suspected of anti-competitive conduct?
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Yes — The ability of the regulatory authority to cnter into an administrative
settlement with regulated firms should be expressly provided for in the
competition law. The competition authority should have discretion whether to
pursue proceedings against a party that has infringed the competition law but
should be able to exercise its discretion not to bring proceedings where it is
satisfied that the infringing party is taking proper steps to rectify its conduct and

avoid any future breach of the law.

The competition authority should also have the express power to accept fiom
persons who are subject to the competition law written undertakings that are
binding and enforceable. The authority ought not to demand or require an
undertaking but should have the power to raise it as an option which the
investigated party can elect to pursue or not. Such undertakings might commit the
person giving them to take specified action in order to comply with the law,
refrain from specified action in order to comply with the law or to take or refrain
from specified action in order to ensure infringement of the law does not recur.

The Australian Competition and Consumer Cmﬁmission has indicated that such

undertakings made to it*® should normally include:

. a positive commitment to ccase thc particular conduct and not
recommence it;

» correctivc action to undo the harm caused by the alleged breach and
mechanisms for compensation for parties adverscly affected by the
conduct;

. implementation of a program (o improve the company’s overall
compliance with the law;

. consent to the undertaking being placed on the public rccord and open to
public scrutiny; and

. novel requirements, where appropriate, such as implementation of
compliance training for staff or publicity of the facts of thc infringement

and outcome.
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By way of example, the ACCC accepted an cnforceable undertaking in December
2006 from a national computer distributor which admitted it had engaged in resale
price maintenance by threatening two of its dealers with canccllation of their
dealerships unless they stopped discounting and raised their prices to the

‘recommended retail’ price levels. The company undertook:

. not 1o engage in resale price maintenance;
. to implement a trade practices compliance programmec;
. to implement an audit process to determine whether any other dealers have

been subject Lo resale price maintenance; and

. to writc to all of its dealers to advise them of the outcome of the ACCC’s
investigation, of their freedom to set their own prices, that thcy should not
placc pressurc on other dealers who offer discounted prices, and that they
should not seek to induce the company to takc action against dealers who

offer discounted prices.”

I the person giving the undertaking subsequently breaches it, the competition

authority should be empowered to apply to the court for:

. an order dirccting the person to comply with the undertaking;
. an order directing the person to pay a pecuniary penalty;
. an order directing the person to pay compensation to any other person who

has suffered loss or damage as a consequence of thc brecach of the
undertaking; or

. such other order as the court considers appropriate.

Should any new competition law allow parties to make civil claims for
damages arising from anti-competitive conduct by another party?

Yes — a party who suffers loss as a result of a breach of the competition laws by
another party should have the right to seek a remedy in damages for that loss. The

compctition authority should also be authorized to seek damages or restitutionary
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relief on behalf of affected partics. If the court considers it appropriate to order
the defendant to pay a pecuniary penalty in respect of anti-competitive conduct
and to pay compensation to a pcrson who has suffered loss or damage but the
defendant is unable to pay both, then the court should be required to give

preference to making an order for compensation.”®

The right to redress in damages is an appropriate consequence of the fact that a
business that has infringed the competition laws has engaged in unlawful conduct
causing loss to a person. Liability to civil damages is also justificd as a further

deterrent to engaging in anti-compctitive conduct.

A finding by the authority or a court that thc defendant has infringed the
competition laws should not be a legal prerequisite for bringing a private civil
action, though, as a practical matter, it will almost inevitably be a necessary first
step. In the United States, a successful federal prosecution of collusion may be
uscd as prima facie evidence by a private party bringing civil antitrust
proceedings. The court’s findings of fact in enforcement proceedings brought by
the competition authority should be admissible as primu fucie evidence of those

facts in subsequent civil proceedings.?’

How should any new competition law address the concerns that our business,
especially our SMEs, may face an onerous Iegal burdcn as a result of such
civil claims?

An onerous legal burden arising in case of a proven breach of the compectition
laws is properly part of the disincentive to any busincss (0 engage in anti-
competitive conduct. There is no good policy ground to ameliorate that burden in
the long term, though a grace period might be justified for a short time following
the commencement of the competition law. During such a grace period, suspected
infringements by SMEs could be addressed by warning letters and administrative

orders, rather than civil or criminal prosceution. Afier, perhaps, eighteen months
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or (wo years from commencement of the Ordinance, the authority’s cnforcement

strategy might placc increased emphasis on prosecution.

In general, competition laws do not impose an onerous compliance burden, or
liability burden, on SMEs. SMEs nomally do not have a sufficient degree of
power in the markets in which they opcrate to be able to engage in the kinds of
behaviours that compectition laws proscribe. If an SME falls foul of the
competition law, it is most likely to be because it has participated in a horizontal
agreement with its competitors (e.g. to fix prices, boycott a supplier or rig a bid).
In such a case, it is difficult to see that the guilty firm should be shiclded from
liability.

Rather than bearing an onerous burden, SMEs benefit greatly from competition
law. Abuses of market power by large enterprises, which raise the prices or
rcduce the quality of productive inputs traded in wholesale markets are just as
detrimental to SMEs as the same abuscs arc to consumers when practiced in retail
markets. It is also the SMEs who are most vulnerable 1o lose market share if large
enterprises misuse their market power to prevent or hinder compctition or to
eliminate a competitor from a market. Such conduct being clearly detrimental to
the competitive process, it should be prohibited and punished under the laws of

Hong Kong.
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Appendix 1 — Guidelines

The new Hong Kong competition authority should develop and publish guidelines on the

following matters, in consultation with business and the public:

. Market definition, assessment of market power and the assessment of elfects on
compctition;

. Leniency Policy and Co-operation Policy;

. The authority’s approach to the exercise of its powers to compulsorily acquire
information;

. The handling of confidential information;

. The sharing of information with regulators and law-enforcement agencies in Hong

Kong and overseas;

. Policy in respect of penalties and enforcement;

) The circumstances in which the Authority will accept enforceable undertakings;
and

. The authority’s approach to applications for exemption.
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Appendix 2 — Selected Penalty Provisions
from the Australian Trade Practices Act 1974 (Cth.)

Scction 77A - Indcmnification of officers

)] A body corporate (the first body ), or a body corporate related to the first body, must not
indemnify a person (whether by agreement or by making a payment and whether directly or
through an interposed entity) against any of the following liabilities incurred as an officer of
the first body:
(a) a civil liability;
(b) legal cosls incurred in defending or resisting proceedings in which the person is found to
have such a liability.
Penalty: 25 penalty units.
[...]

Section 82 - Actions for damages

(1) Subject to subsection (1AAA), a person who suffers loss or damage by conduct of another
person that was done in contravention of a provision of Part IV, IVA, IVB or V or
section 51AC may recover the amouni of the loss or damage by action against that other
person or against any person involved in the contravention.

Section 83 - Finding in proceedings to be cvidence
In a proceeding against a person under section 82 or in an application under subsection
87(1 A) for an order against a person, a finding of any fact by a court made in proceedings
under section 77, 80, 81, 86C or 86D, or for an offence against a provision of Part VC, in
which that person has heen found to have contravened, or to have been involved in a
contraveation of, a provision of Part IV, IVA, IVB, V or VC is prima facie evidence of that
fact and the finding may be proved by production of a document under the seal of the court
from which the finding appears.

Section 86C - Non-punitive orders
€)) The Court may, on application by the Commission, make one or more ot the orders
mentioned in subsection (2) in relation to a person who has engaged in contravening conduct.
2 The orders that the Court may make in relation to the person are;
(a) a community service order; and
(b) a probation order for a period of no longer than 3 years; and
(¢) an order requiring the person to disclose, in the way and (o the persons specificd in the
order, such information as is so specified, being information that the person has possession of
or access to; and
(d) an order requiring the person to publish, at the person's expense and in the way specified
in the ordcr, an advertisement in the terms specified in, or determined in accordance with, the
order.
3 This section does not limit the Court's powers under any other provision of this Act.
4 In this section:
"community service order" , in relation to a person who has engaged in contravening
conduct, means an order directing the person to perform a service that:
(a) is specified in the order; and
(b) relates to the conduct;
for the benefit of the community or a section of the community.
Example: The [ollowing are examples of community service orders:
(a) an order requiring a person who has made [alse representations to make available a
training video which explains advertising obligations under this Act; and
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(b) an order requiring a person who has engaged in misleading or deceptive conduct in
relation to a product to carry out a community awareness program to address the needs of
consumers when purchasing the product.

"contravening conduct" means conduct that:

(2) contravencs Part IV, IVA, IVB, V or VC or section 75AU, 7SAY A or 95AZN: or

(b) constitutes an involvement in a contravention of any of those provisions.

"probation order” , in relalion to a person who has engaged in contravening conduct, means
an order that is made by the Court for the purpose of ensuring that the person does not engage
in the contravening conduct, similar conduct or related conduct during the period of the order,
and includes:

{a) an order directing the person to establish a compliance program for employees or other
persons involved in the person's busincss, being a program designed to ensure their awareness
of the responsibilities and obligations in relation to the contravening conduct, similar conduct
or rclated conduct; and

(b) an order directing the person to establish an education and training program for
employees or other persons involved in the person's business, being a program designed to
cnsurc their awareness of the responsibilities and obligations in relation to the contravening
conduct, similar conduct or related conduct; and

(¢) an order directing (he person to revise the internal operations of the person's business
which lead to the person engaging in the contravening conduct.

Scetion 861 - Punitive orders—adverse publicity
(1) The Court may, on application by the Commission, make an adverse publicity order in
relation to a person who:
(a) has been ordered to pay a pecuniary penalty under section 76; or
(b) is guilty of an offcncc under Part VC.
(2) In this section, an adverse publicity order , in relation to a person, means an order that;
(a) requires the person (o disclosc, in the way and to the persons specified in the order, such
information as is so specified, being jnformation that the person has possession of or access
to; and
(b) requires the person to publish, at the person's expense and in the way spccificd in the
order, an advertisement in the terms specified in, or determined in accordance with, the order.
3) This section does not limit the Court's powers under any other provision of this Act.

Section 86E - Order disqualifying a person from managing corporations

(n On application by the Commission, the Court may make an order disqualifying a person from
managing corporations for a period that the Court considers appropriate if:
(a) the Court is satisfied that the person has contravencd, has attcmpted to contravene or has
been involved in a contravention of Part IV; and
(b) the Court is satisfied that the disqualification is justified.
Note: Section 206 EA of the Corporations Act 2001 provides that a person is disqualified from
managing corporations il'a court order is in forec under this section. That Act contains
various consequences for persons so disqualified.

(2) In determining whether the disqualification is justified, the Court may have regard to:
(a) the person's conduct in relation to the management, business or property of any
corporation; and
(b) any other mattcrs that the Court considers appropriate.

3) The Commission must notify ASIC if the Court makes an order under this section. The
Commission must give ASIC a copy of the order.
Note: ASIC must keep a register of persons who have been disqualified from managing
corporations: scc scotion 1274AA of the Corporations Act 2001 .

4) In this section:

"ASIC" mcans the Australian Securities and Investments Commission.
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Section 87 - Other orders

(1)

(1A)

[...]
(1c

(1CA)

[..]
)

Subject to subsection (1 AA) but without limiting the generality of seclion 80, where, in a
proceeding instituted under this Part, or for an offence against Part VC, the Court finds that a
person who is a party to the proceeding has suffcred, or is likely to suffer, loss or damage by
conduct of another person that was engaged in (whether beforc or afer the commencemcent of
this subsection) in contravention of a provision of Part IV, IVA, IVB, V or VC, the Court
may, whether or not it grants an injunction under section 80 or makes an order under

scetion 82, 86C or 86D, makc such order or orders as it thinks appropriate against the person
who engaged in the conduct or a person who was involved in the contravention (including all
or any of the orders mentioned in subsection (2) of this section) if the Court considers that the
order or orders concerned will compensate the first-mentioned person in whole or in part for
the loss or damage or will prevent or reduce the loss or damage.

Subject to subsection {1AA) but without limiting the generality of section 80, the Court may:
(a) on the application of a person who has suffered, or is likely to suffer, loss or damage by
conduct of another person that was engaged in in contravention of Part IVA, IVB, V or VC;
or

(b} on the application of the Commission in accordance with subsection (1B) on behalf of
one or more persons who have suffered, or who are likely to suller, loss or damage by
conduct of another person that was engaged in in contravention of Part IV (other than

section 45D or 45E), IVA, IVB, V or VC;

make such order or orders as the Court thinks appropriate against the person wha engaged in
the conduct or a person who was involved in the contravention (including all or any of the
orders mentioned in subsection (2)) if the Court considers that the order or orders concerned
will:

(c) compensate the person who made the application, or the person or any of the persons on
whosc behalf the application was made, in whole or in part for the loss or damage; or

(d) prevent or reduce the loss or damage suffered, or likely to be suffered, by such a person.

An application may bc made undcr subsection (1 A) in relation to a contravention of Part IV,
IVA, IVB, V or VC even if a proceeding has not been instituted under another provision in
relation to that contravention.

An application under subsection (1 A) may be made at any time within 6 years after the day
on which the cause of aclion that relates Lo the conduct accrued.

The orders referred to in subsection (1) and (1A) are:

(a) an order declaring the whole or any part of a contract madc between the person who
suffered, or is likely to suffer, the loss or damage and the person who engaged in the conduct
or a person who was involved in the contravention constituted by the conduct, or of a
collateral arrangement relating to such a contract, to be void and, if the Court thinks fit, to
have been void ab initio or at all times on and afier such date before the date on which the
order is made as is specified in the order;

(b) an order varying such a contract or arrangement in such manner as is specified in the
order and, if the Court thinks fit, declaring the contract or arrangement (o have had cffcct as
so varied on and after such date before the date on which the order is made as is so specified;
(ba) an order refusing (o enforce any or all of the provisions of such a contract;

(c) an order directing the person who engaged in the conduct or a person who was involved
in the contravention constituted by the conduct o refund money or return property to the
person who suffered the loss or damage;

(d) an order directing the person who engaged in the conduct or a person who was involved
in the contravention constituted by the conduct to pay to the person who suffcred the loss or
damage the amount of the loss or damage;
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(c) an order dirccting the person who engaged in the conduct or a person who was involved
in the contravention constituted by the conduct, at his or her own cxpensc, to repair, or
provide parts for, goods that had been supplied by the person who engaged in the conduct to
the person who suffered, or is likely to suffcr, the loss or damage;
(f) an order directing the person who engaged in the conduct or a person who was involved in
the contravention constituted by the conduct, at his or her own expense, 1o supply specified
services to the person who suffered, or is likely to suffer, the loss or damage; and
(g} an order, in rclation to an instrument creating or transferring an interest in land, directing
the person who engaged in the conduct or a person whoe was invelved in the contravention
constituted by the conduct to execute an instrument that;

(i) varies, or has the effect of varying, the rst-mentioned instrument; or

(i) terminates or otherwise affects, or has the effect of terminating or otherwise

affecting, the operation or efifect of the first-mentioned instrument.

Section 87B - Enforcement of undertakings

(M

(14)
@)
®3)
(4)

The Cominission may accept a written undcrtaking given by a person for the purposes of this
section in connection with a matter in relation to which the Commission has a power or
function under this Act (other than Part X).

The Commission may accept a written undertaking given by a person for the purposes of this
section in connection with a clcarance or an authorisation under Division 3 of Part VII.

The person may withdraw or vary the undertaking at any time, but anly with the consent of
the Commission.

If the Commission considers that the person who gave the undertaking has breached any of its
terms, the Commission may apply to the Court for an order under subsection (4).

If the Court is satisfied that the person has breached a term of the undertaking, the Court may
make all or any of the following orders:

(a) an order directing the person to comply with that term of the undertaldng;

(b) an order directing the person to pay to thc Commonwealth an amount up 1o the amount of
any financial benefit that the person has obtained directly or indirectly and that is reasonably
attributable to the breach,;

(c) any order that the Court considers appropriate directing the person to compensate any
other person who has suffered loss or damagg as a result of the breach;

(d) any other order that the Court considers appropriate.

Section 87CA - Intervention by Commission

(1)
@)

The Commission may, with the leave of the Court and subject to any conditions imposed by
the Court, intervene in any proceeding instituted under this Act.

If the Commission intervenes in a proceeding, the Commission is taken to be a party to the
procceding and has all the rights, dutics and liabilities of such a party.

Section 87CD - Propertionate liability for apportionable claims

M

@

In any proceedings invalving an apportionable claim:

(a) the liability of a defendant who is a concurrent wrongdoer in relation to that claim is
limited to an amount reflecting that proportion of the damage or loss claimed that the court
considers just having regard to the extent of the defendant's responsibility for the damage or
loss; and

(b) the court may give judgment against the defendant for not more than that amount.

If the procecdings involve both an apportionable claim and a claim that is not an
apportionable claim:

(a) Lability [or the apportionable claim is to be determined in accordance with the provisions
of this Part; and

(b) liability for the ather claim is to be determined in accordance with the legal rules, if any,
that (apart from this Part} arc rcicvant.

Appendix 2



3) In apportioning responsibilily between defendants in the proceedings:
(a) the courtis to exclude that proportion of the damage or loss in relation to which the
plaintiff is contributorily negligent under any relevant law; and
(b) the court may have regard to the comparative responsibilily of any concurrent wrongdoer
who is not a party to the proceedings.

(G))] This section applies in proceedings involving an apportionable claim whether or not all
concurrent wrongdoers are parties to the proceedings.

(5) A reference in this Part to a defendant in proceedings includes any person joined as 2
defendant or other party in the proceedings (excopt as a plaintiff) whether joined under this
Part, under rules of court or otherwise.

Section 151 AL - Part B competition notices

(1) The Commission may issue 2 written notice:
(a) stating that a specified carrier or carriage service provider has contravened, or is
contravening, the compelition rule; and
(b) setting out particulars of that contravention.

(2) A notice under subsection (1) is to he known as a Part B competition noticc.
Threshold for issuing Part B competition notices
3) The Commission may issue a Part B competition noticc rclating to a particular contravention

if the Commission has reason to believe that the carrier or carriage service provider concerned
has committed, or is committing, the contravention.

Notice may be issued after proceedings have been instituted

“ To avoid doubt, a Part B competition notice may be issued even if any relevant proceedings
under Division 7 have been instituted.

Note: For the effect of a Part B competition notice, see subsection 1514N(1).

Section 151AN - Evidentiary effect of competition notice

¢)) In any proceedings under, or arising out of, this Part, a Part B competition notice is prima
Iacie evidence of the matters in the notice.
(-]
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