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Consultation on Rules to be Made by the 

Secretary for Commerce, Industry and Technology 

under Section 32U of the Telecommunications Ordinance for Lodging of Appeals and Matters Relating to the 

Practice and Procedure of the 

Telecommunications (Competition Provisions) Appeal Board

Introduction



Under section 32U of the Telecommunications Ordinance, the Secretary for Commerce, Industry and Technology is empowered to make rules to provide for the lodging of appeals, and matters relating to the practice and procedure of the Telecommunications (Competition Provisions) Appeal Board (the Appeal Board).  This consultation paper aims to invite views from the public on the proposed set of rules.

Background

2.

In June 2000, the Legislative Council enacted the Telecommunications (Amendment) Ordinance 2000 (the Amendment Ordinance) to provide for, inter alia, the establishment of the Appeal Board. Under section 32N(1), any person aggrieved by (a) the Telecommunications Authority (TA)’s opinion, decision, direction or determination relating to the new section 7K, 7L, 7M or 7N (i.e. the competition safeguard provisions) of the Telecommunications Ordinance or a licence condition relating to those sections; and (b) any sanction or remedy imposed by the TA in consequence of a breach of such section or licence condition.

3.

The Appeal Board is the first sector-specific competition appeal body in Hong Kong.  Main features of the Appeal Board as set out in the new sections 32 L to 32U provided in the Amendment Ordinance are as follows –
(a)
It will have a Chairman and at least one Deputy Chairman, and a panel of members who are not public officers.  Appointments to the Appeal Board will be made by the Chief Executive. The Chairman and Deputy Chairmen will be persons qualified for appointment as a High Court Judge under section 9 of the High Court Ordinance (Cap. 4).

(b)
The Appeal Board may uphold, vary or quash the opinion, decision, direction or determination by the TA under the competition safeguard provisions in section 7K to 7N of the Telecommunications Ordinance and make consequential orders as may be necessary.

(c)

Except for the penalties and remedies which the TA may impose under section 36C, any opinion, decision, determination or direction, that is being appealed against should not be subject to suspension by the Appeal Board as an interim relief.

(d)
The decisions of the Appeal Board will be final except on questions of law which the Appeal Board may refer to the Court of Appeal.

(e)
Each hearing of the Appeal Board should comprise three members.  The Chairman or Deputy Chairman shall preside at any hearing, and should be supported by two members drawn from the panel.

(f)
There should be a simple majority to form a decision, except on a question of law which should be decided by the Chairman or the Deputy Chairman.

(g)
The Appeal Board may administer oaths and affirmations, require evidence on oath or affirmation, summon witnesses, and order the recovery of costs incurred by the Board from any party to the appeal. 

4.

The Appeal Board was set up in August 2001.  Before the rules of the Appeal Board are made by the Secretary for Commerce, Industry and Technology under Section 32U of the Telecommunications Ordinance (see paragraph 5 and 6 below), the Chairman of the Appeal Board may determine any matter of practice or procedure relating to the hearing of appeals under section 32O(7) of the Ordinance, provided that no provision governing such matter is made in the Telecommunications Ordinance or in its regulations.

5.

Section 32U of the Telecommunications Ordinance empowers the Secretary for Commerce, Industry and Technology to make rules –
a)
to provide for the lodging of appeals; and

b)
relating to the practice and procedure of the Appeal Board.

Our aim is to put in place a set of fair, practicable and transparent rules which will facilitate the smooth operation of the Appeal Board.  Before the Secretary makes the rules, the Administration would like to seek views on the proposed rules.  In drawing up the proposed the rules, the Administration has drawn references from the UK Competition Commission Appeal Tribunal RulesNote and various local appeal bodies.  A copy of the proposed rules is at Annex.


6.

The Administration will consider the submissions received before making a decision on the rules.  The rules for the Appeal Board to be made by the Secretary for Commerce, Industry and Technology are subsidiary legislation which will be subject to scrutiny by the Legislative Council.

Invitation of Comments

7.

The views and comments on this consultation paper should be in writing and reach the Commerce, Industry and Technology Bureau on or before 14 September 2002.  Any person who submits views and comments should be aware that the Administration may publish all or any part of the views and comments received and to disclose the identity of the source in such manner as the Administration deems fit.     Submissions should be addressed to :

Information Technology and Broadcasting Branch

Commerce, Industry and Technology Bureau 

2/F, Murray Building

Garden Road

Central

Hong Kong 

(Attn : Assistant Secretary (E Division))

Fax : (852) 2511 1458

Email : itbbenq@citb.gov.hk

Commerce, Industry and Technology Bureau 

22 July 2002

Proposed Rules for Lodging of Appeals and 

Matters Relating to the Practice or Procedure of the 

Telecommunications (Competition Provisions) Appeal Board

1.
Interpretation

“Appeal Board”, “appeal”, “appeal subject matter”, “Chairman”, and “Deputy Chairman” refer to the corresponding terms under Part VC (i.e. sections 32L to 32U) of the Telecommunications Ordinance (the Ordinance).

“appellant” means a person who lodges an appeal under section 32N(1) of the Ordinance.

“Clerk” refers to a secretariat within the Commerce, Industry and Technology Bureau.  The Clerk is responsible to the Appeal Board through the Chairman. 

“parties to the appeal” or “parties” means the appellant and, the Telecommunications Authority (TA).

“hearing” means the hearing of an appeal. 

2.
Pre-hearing processing of an appeal

(1) Pursuant to section 32N(4) of the Ordinance, an appeal shall be made not later than 14 days after the date upon which the appellant knows or ought reasonably to have known of the disputed opinion, decision, direction or determination formed, as the case may be, made by the TA by lodging a notice of appeal.  The notice of appeal should be lodged in both hard and soft copies with the Clerk, with a copy to the TA.

(2) The notice of appeal shall state:-

(a) the name and address of the appellant;

(b) the name and address of the appellant’s legal representative, if appropriate; and
(c) an address for service in Hong Kong.

(3) The notice of appeal shall contain:-

(a) a brief statement of the facts;

(b) a summary of the principal grounds for contesting the decision;

(c) the relief sought by the applicant, and any orders sought pursuant to section 32O of the Ordinance; and

(d) a copy of the disputed decision.

(4)
The notice of appeal should be duly completed and signed by the appellant or his legal representative.  Where the appellant is a body corporate, the notice of appeal shall be completed and signed on its behalf by one of its directors or other officers.  Where the appellant is a partnership, the notice of appeal shall be completed and signed on its behalf by one of the partners. 

(5)
The signed original of the notice of appeal (and its annexes) must be accompanied by three copies certified by the appellant or his legal representative as conforming to the original.

(6) 
The appellant may amend the appeal only with the permission of the Chairman or Deputy Chairman.  The Chairman or Deputy Chairman shall not grant permission to amend in order to add a new ground for contesting the decision unless:-
(a) such ground is based on matters of law or fact which have come to light since the appeal was made; or
(b) it was not practicable to include that ground in the appeal; or
(c) the circumstances are exceptional.

3.
Defective appeal
(1)
If the Chairman or Deputy Chairman considers that the notice of appeal is materially incomplete, he may make such orders as may be necessary to ensure that the appeal is put in order. 

(2)
If the appellant has not remedied the defect pursuant to an order under (1) above, the Chairman or Deputy Chairman may give an order to the appellant that the appeal is not made in accordance with  rule 2 and will not be processed further. 

(3)

If the Chairman or Deputy Chairman finds that the appeal is lodged out of time in breach of section 32N(4) of the Ordinance, he may  make an order to the appellant that the appeal will not be processed further. 

4.
Power to strike out appeals
(1) The Appeal Board may, after considering representations of the parties to the appeal, strike out an appeal at any stage in the proceedings if it is satisfied:-

(a) that the appellant does not have the locus standi as required under section 32N or the appeal is outside the jurisdiction of section 32N;

(b) that the notice of appeal discloses no valid ground of appeal;

(c) that the appeal is scandalous, frivolous or vexatious; or

(d) that the appeal is otherwise an abuse of process.

5.
Consolidation of appeals

(1) Where two or more appeals have been made in respect of the same appeal subject matter or which involve the same or similar issues, the Chairman or Deputy Chairman may, on the request of a party or of his own initiative, order that the appeals or any particular issue or matter raised in the appeals be consolidated or heard together. 

(2) Before making the order, the relevant parties shall be invited to make representations on the consolidation of the proceedings. 

(3) The Clerk shall as soon as practicable notify the relevant parties on whether the Chairman or Deputy Chairman has issued an order on consolidation of the proceedings. 

6.
Acknowledgement and notification 

(1) On receiving a notice of appeal and subject to any order of the Chairman or Deputy Chairman under rule 3 above, the Clerk shall as soon as practicable send an acknowledgement of its receipt to the appellant.   

(2) Subject to any order of the Chairman or Deputy Chairman under rule 3 above, the Clerk shall serve a copy of a notice of appeal lodged with him on the TA after a notice of appeal is so lodged. 

(3) Subject to any order of the Chairman or Deputy Chairman under rule 3 above, the Clerk shall, as soon as practicable publish a notice of the appeal at the website of the Commerce, Industry and Technology Bureau.  

(4) The notice referred to in (3) above shall contain:–
(a) that an appeal has been received; 

(b) the name of the appellant;

(c) the disputed decision, opinion, direction, determination, sanction or remedy to which the appeal relates; 

(d) a summary of the principal grounds for contesting the decision; and

(e) the particulars of the relief sought by the appellant, and any orders sought pursuant to section 32O of the Ordinance.
7.
The appellant to make a full submission on the appeal
(1) The appellant shall, within 28 days of his receipt of a notice served by the Clerk, or any time-frame as specified by the Chairman or Deputy Chairman, make a full submission on the appeal to the Clerk and subject to (4) below, to the TA. 

(2) The full submission shall contain:

(a) details of opinion, determination, direction decision, sanction or remedy appealed against;
(b) a summary of the principal grounds for contesting the opinion, determination, direction, decision, sanction or remedy appealed against;
(c) a succinct presentation of the arguments supporting each of the grounds for contesting the TA’s decision, opinion, determination, direction, sanction or remedy to which the appeal relates;
(d) names of witnesses, if any;

(e) a list of materials that are relied upon by the appellant in making the submission; and
(f) the relief sought by the applicant, and any orders sought.

(3) There shall be annexed to the full submission:-
(a) a copy of the opinion, determination, direction, decision, sanction or remedy to which the  appeal relates; and 

(b) subject to (4) below, as far as practicable, a copy of every document on which the appellant relies, as referred to in paragraph (e) above, including the written statements of all witnesses of fact, or expert witnesses, if any.
(4) If the appellant wishes to request confidential treatment for any part of his full submission, or the documents attached to the full submission, he may submit a written representation on his request and the reasons together with the full submission to the Chairman or Deputy Chairman.  The Chairman or Deputy Chairman shall decide whether such request should be acceded to.  If the Chairman or Deputy Chairman so requests, the appellant shall provide a non-confidential version of the full submission to the Clerk and the TA.   
(5) The signed original of the full submission (and its annexes) must be accompanied by three copies certified by the appellant or his legal representative as conforming to the original.

8.
The Respondent to provide response 

(1) The TA shall, within 28 days of the receipt of the full submission from the appellant, or any time-frame as specified by the Chairman or Deputy Chairman, send the response in writing to the Clerk and subject to (5) below, to the appellant. 

(2)
The response shall contain:– 

(a) a succinct presentation of arguments in response to the appellant’s grounds of contesting the opinion, determination, direction, decision, sanction or remedy appealed against;

(b) the relief sought by the respondent and any orders sought; and

(c) a list of materials that are relied upon by the TA in making the response.

(3)
There shall be annexed to the response, subject to (5) below, as far as practicable, a copy of every document upon which the TA relies including the written statements of all witnesses of fact, and expert witnesses, if any.
(4)
The signed original of the response (and its annexes) must be accompanied by three copies certified by the respondent or his legal representative as conforming to the original.

(5) 
If the TA wishes to request confidential treatment for any part of his response, and the documents attached to the response, he may submit a written representation on his request and the reasons together with the above information to the Chairman or Deputy Chairman.  The Chairman or Deputy Chairman shall decide whether such request should be acceded to.  If the Chairman or Deputy Chairman so requests, the TA shall provide a non-confidential version of the response to the Clerk and the appellant.    
9.
Further particulars

(1) After the appellant has made a full submission and the TA has provided response, if any of the parties to the appeal requires further particulars from any of the other parties, he may, under the order of the Chairman or Deputy Chairman, serve a notice on the party concerned to require further particulars.  

(2) The party to which the notice is served shall, within 14 days after the notice is served, or any time-frame as specified by the Chairman or Deputy Chairman, furnish such particulars required and lodge a copy of such particulars with the Clerk and the requesting party.

(3) No request for direction of the Chairman or Deputy Chairman under (1) above shall be made within 21 days of the commencement of the hearing or any time-frame as specified by the Chairman.
(4)
Any documents disclosed for the purpose of the appeal shall not be used for any other purpose.  

(5) 
If any party furnishing the further particulars wishes to request confidential treatment for any part of the particulars that he furnishes, he may submit a written representation on his request and the reasons together with the above particulars to the Chairman or Deputy Chairman.  The Chairman or Deputy Chairman shall decide whether such request should be acceded to.  If the Chairman or Deputy Chairman so requests, the party shall provide a non-confidential version of the particulars to the Clerk and the requesting party.
10.
Summons to witness

(1) Subject to (2), the Appeal Board may either of its own initiative or on the application of any party by notice in writing signed by the Chairman or Deputy Chairman under section 32O(1)(d)(ii) of the Ordinance, issue a summons requiring a person to attend as a witness to give evidence before the Appeal Board and to produce any documents or other material in his possession or under his control in relation to the appeal. 

(2) No person may be required to attend in compliance with a summons unless he has been given at least 7 days notice of the hearing, or any time-frame as specified by the Chairman or Deputy Chairman.  

11.
Orders by the Chairman or Deputy Chairman

(1) The Chairman or Deputy Chairman may at any time, on the request of a party or of his own motion, at the pre-hearing review or otherwise, make the following orders as he thinks fit to ensure the just, expeditious and economic conduct of the proceedings –
(a) as to the manner in which the proceedings are to be conducted, including any time limits to be observed in the conduct of the hearing; 

(b) as to the submission in advance of a hearing of any witness statements or expert reports; 

(c) as to the fixing of time limits with respect to any aspect of the proceedings;
(d) as to the abridgement or extension of any time limits, whether or not expired; 

(e) for the disclosure between, or the production by, the parties of documents or classes of documents; 

(f) for the appointment and instruction of experts and the manner in which expert evidence is to be given; and

(g) as to the invitation of the parties or their representatives to meetings before hearing. 

(2) If any party fails to comply with any order made by the Chairman or Deputy Chairman, the Chairman or Deputy Chairman may order that such party be debarred from taking any further part in the proceedings without his permission if he considers that it is in the interest of justice to do so.  

12.
Pre-hearing review
(1)
Where it appears to the Chairman or Deputy Chairman that any proceedings would be facilitated by holding a pre-hearing review, taking into account the criteria set out in (3) below, the Chairman or Deputy Chairman may on the request of a party to the appeal or of his own motion, order such a review to be held.  The Clerk shall give the parties to the appeal not less than 14 days notice, or such shorter notice as the parties to the appeal agree, of the time and place of the pre-hearing review.

(2)
The pre-hearing review shall be in private unless the Chairman or Deputy Chairman otherwise directs.

(3)
The purpose of the pre-hearing review shall be 

(a) to ensure the efficient conduct of the proceedings;

(b) to determine the points on which the parties to the appeal must present further argument or which call for further evidence to be produced;

(c) to clarify the forms of order sought by the parties to the appeal, their arguments on fact and law and the points at issue between the them;

(d) to ensure that all agreements that can be reached between the parties to the appeal about the matters in issue and the conduct of the proceedings are made and recorded;

(e)
to facilitate the settlement of the proceedings.

13.
Date, time and place of hearing

The Clerk shall fix the date, time and place of the hearing of the appeal so as to enable the hearing to commence as soon as is reasonably practicable and shall, not less than 28 days before the date so fixed, or any time-frame as specified by the Chairman or Deputy Chairman, serve on the parties to the appeal notice of the date, time and place. 

14.
Means of communications of the Appeal Board
The decision to exercise the power of the Appeal Board may be reached by meeting amongst the Chairman or Deputy Chairman and members in person or through electronic means, or by circulation of documents by post, fax or electronic means. 

15.
Admission of documents and facts

(1) Any party may by notice in writing at any time not later than 9 days before the day fixed for a hearing, or any time-frame as specified by the Chairman or Deputy Chairman, call upon any other party to admit any document or fact.  If such party wishes to challenge the authenticity of the document, he shall within 6 days after service of the notice, or any time-frame as specified by the Chairman or Deputy Chairman, give notice to the first party that he does not admit the document or fact and requires it to be proved at the hearing. 

(2) If a party has served a notice not to admit the document or fact and if such document or fact is then proved at the hearing, the party shall pay the costs of proving the document or fact. 

(3) If a party proves a document or fact without giving notice under (1) above to require admission of the document or fact, no costs of proving the document or fact shall be allowed.
16.
Procedure at the hearing

(1) The Appeal Board shall seek to avoid formality in its proceedings and shall conduct the hearing in such manner as it considers most appropriate for the clarification of the issues before it and generally to the just handling of the proceedings. 

(2) The parties to the appeal may appear and be present at the hearing of the appeal, or be represented by their legal representative or by any person authorised by any of the parties in writing.
(3) Unless the Appeal Board otherwise orders, no witness of fact or expert shall be heard unless the relevant witness statement or expert report has been submitted in advance of the hearing and in accordance with any orders made by the Board. 

(4) The Appeal Board may limit cross-examination of witnesses to any extent or in any manner it deems appropriate, having regard to the just, expeditious and economical conduct of the proceedings. 

(5) Where the Appeal Board hearing an appeal, after consulting the parties to the appeal, is satisfied that it is in the interest of justice to do so, it may by order –
(a) direct that a hearing or part of a hearing shall take place in private and give directions as to the persons who may be present; and

(b) give directions prohibiting the publication or disclosure of any material the Board receives at a sitting, or part of a sitting, which is held in private. 

17.
Withdrawal of appeal

(1) The appellant may withdraw his appeal only with the permission of the Appeal Board, or if the appeal has not yet proceeded to a hearing, the Chairman or Deputy Chairman. 

(2) Where the Appeal Board gives permission under (1) above, it may -

(a) do so on such terms as it thinks fit; and 

(b) instruct the Clerk to publish a notice of the withdrawal at the website of Commerce, Industry and Technology Bureau. 

(3) Where an appeal is withdrawn – 

(a) any orders made under rule 12 and any order made under section 32O(1)(d) (other than an order made in respect of costs), shall immediately cease to have effect; and 

(b) a fresh appeal cannot be brought by the  appellant in relation to the opinion, decision, determination, direction, sanction or remedy which was the subject of the appeal withdrawn. 

18.
Failure to appear

(1) If the appellant fails to attend the hearing or fails to make representations either in person or by counsel or a solicitor, the Appeal Board may –
(a) if the appellant’s failure to attend was due to sickness or any other reasonable cause, postpone or adjourn the hearing for such period as it thinks fit; 

(b) proceed to hear the appeal; or 

(c) by order dismiss the appeal.  

(2) Where the appeal is dismissed, the appellant may within 28 days after the making of the order for dismissal, or any time-frame as specified by the Chairman or Deputy Chairman, by notice in writing lodged with the Clerk, apply to the Appeal Board to review the order and the Appeal Board may, if satisfied that the appellant’s failure to attend was due to sickness or any other reasonable cause, set aside the order for dismissal. 

(3) where (2) is applicable, the appellant shall also at the same time serve a copy of the notice on the other parties to the appeal. 

19.
Absence of member after commencement of hearing

If, after commencement of any hearing, a member other than the Chairman or Deputy Chairman is absent, the appeal may, with the consent of the parties, be heard by the other two members.  

20.
Provisions relating to costs and witness expenses

(1) Any sum awarded under section 32O(1)(d)(v) of the Ordinance to any of the parties shall be a debt due to those parties from such of the other parties to the appeal as the Appeal Board may order and be enforceable as a civil debt.  

(2) The Appeal Board may make an order as regards the payment of the allowance for the expenses of any witness summoned.

(3) Where the Appeal Board makes an order for costs and expenses under section 32O(1)(d)(vi) of the Ordinance, the Board shall specify in the order – 

(a) the sum to be paid, which shall be determined by the Board having regard to 

(i) the amount of remuneration payable to the Chairman or Deputy Chairman and members; and  

(ii) the amount of administrative or other costs and expenses incurred by the Board in relation to the hearing and determination of an appeal; 

(b) the person to whom payment shall be made; and 

(c) the time limit for making payment, not being earlier than 14 days from the date of the order, or any time-frame as specified by the Chairman or Deputy Chairman.

(4) A party to an appeal against whom such an order is made shall make payment in accordance with the order. 

21.
Decision of the Board
(1) The Clerk shall serve a copy of the Appeal Board’s decision (subject to deletion of confidential information) and of the reasons for its decision on the parties to the appeal. 

(2) The Clerk shall publish the Appeal Board’s decision and of the reasons for its decision at thethe website of Commerce, Industry and Technology Bureau. 

22.
Service

(1)
Service of any notice or document under these rules to the Appeal Board should be addressed to the Clerk to the Appeal Board, Telecommunications (Competition Provisions) Appeal Board, c/o Commerce, Industry and Technology Bureau, 2nd Floor, Murray Building, Garden Road, Central, Hong Kong (fax: (852) 2827 0119; email: tel-appeal@citb.gov.hk)

(2)
Service of any notice or document under these rules may be effected personally or by registered post addressed –
(a) in the case of the TA, to the headquarters of the Office of the Telecommunications Authority; 

(b) in the case of a company within the meaning of the Companies Ordinance (Cap. 32), to its registered office; 

(c) in the case of a partnership, to its principal place of business; and 

(d) in the case of an individual, to his last known address.;

(e) in the case of an overseas company within the meaning of the Companies Ordinance (Cap. 32), to the person resident in Hong Kong who is authorised to accept service of process and notices on its behalf for the purspoes of Part XI of that Ordinance at his address delivered to the Registrar of Companies under that Ordinance;

(f) such other address as the parties may specify for the purpose of the appeal; and 

(g) notwithstanding the above, the Appeal Board may if it thinks just make an order for substituted service of any notice or document.
23.
Irregularities

(1) Any irregularity resulting from failure to comply with any provision of these rules before the Appeal Board has reached its decision shall not of itself render the proceedings void.

(2) Where any such irregularity comes to the attention of the Appeal Board, the Appeal Board may, and must if it considers any person may have been prejudiced by the irregularity, give such directions as it thinks fit to cure or waive the irregularity before reaching its decision. 

(3) Clerical mistakes in any document recording a direction, order or decision of the Chairman, Deputy Chairman or the Appeal Board, or errors arising in such a document from an accidental slip or omission, may be corrected by the Chairman or Deputy Chairman.  

24. 
Consent orders
(1) 
If all the parties agree the terms on which to settle all or any part of the proceedings, they may request the Appeal Board to make a consent order.

(2) 
A request for a consent order shall be made by sending to the Clerk a draft consent order.

(3) 
In respect of any request for a consent order the Appeal Board may, as it thinks fit, after hearing the parties :- 

(a) make the order in the terms requested;

(b) invite the parties to vary the terms; or

(c) refuse to make any order.

Annex








Note 	Appeals to the Competition Commission under sections 46 and 47 of the Act are determined by an appeal tribunal constituted by the President of the Competition Commission Appeal Tribunals.  The procedures to be followed in such appeals are set out in the Competition Commission Appeal Tribunal Rules 2000, which came into force on 1 March 2000.








