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1.
Introduction

1.1
The Information Technology and Broadcasting Branch (‘ITBB’) of the Hong Kong Special Administration Region (‘SAR’) published draft Rules for the Telecommunications (Competition Provisions) Appeal Board on 22 July 2002. The ITBB wrote to Wharf New T&T Limited (‘WNT&T’) inviting comment on the draft Rules. 

1.2
WNT&T submits its comments herein. 

2.
THE RULES 

WNT&T suggests the following rules and their subsections be amended: 

2.1
Rule 2(1): 

WNT&T respects section 32N(4) of the Telecommunications Ordinance (‘the Ordinance’) expressly states that an appeal should be lodged no later than 14 days from knowledge of the information in dispute. However, WNT&T is of the view that there may be circumstances that prevent a person from lodging an appeal within 14 days. Also, 14 days is insufficient time to assess the full impact of such a decision and is insufficient time to seek legal opinion on the affect of such a decision. 

WNT&T suggests Rule 2(1) be amended as follows: 

(1) Pursuant to section 32N(4) of the Ordinance, a Notice of Appeal shall be lodged no later than 14 days from the date upon which the appellant receives written notice of the disputed opinion, decision, direction or determination made by the TA or, at the discretion of the Appeal Board, up to 28 days from the date of receipt. 

2.2
Rule 2(4): 

WNT&T is of the view that the following amended subsection states the appropriate execution arrangements:  

(4) The Notice of Appeal should be duly completed and signed in the following manner: 

(a) if the appellant is a person, by that person or his/her legal representative;

(b) if the appellant is a body corporate, by a director of the body corporate or a delegated officer or a legal representative for the body corporate;

(c) if the appellant is a partnership, by one of the partners in the partnership or a legal representative for the partnership.

2.6
Rule 2(6): 

As we understand it, this subsection restricts the grounds upon which a Notice of Appeal may be amended. 

WNT&T suggests the following amended subsection covers all situations regarding amending a Notice of Appeal: 

(6) The appellant may amend a Notice of Appeal by giving notice to the Appeal Board.  Amending a Notice of Appeal is at the discretion of the Appeal Board and may not be granted unless the ground for amending the Notice of Appeal is relevant to the facts or law in issue.

Even if the amendment adds or subtracts grounds for appeal or the circumstances are exceptional, the amendments must always be relevant to the facts or law in issue and subject to the discretion of the Appeal Board. 

2.7
Rule 3(1) and (2): 

WNT&T suggests this subsection be amended as follows for further clarity: 

(1) If the Notice of Appeal is materially incomplete the appellants may be ordered by the Appeal Board to complete the Notice of Appeal. 

(2) Failure to complete a Notice of Appeal pursuant to an order of the Appeal Board is grounds to halt an appeal.

2.8
Rule 7(1): 

WNT&T suggests this subsection be amended as follows for further clarity: 

(1) The appellant shall, within 28 days of receiving notice from the Clerk or at the discretion of the Chairman or Deputy Chairman, make a submission in full to the Appeal Board and, subject to (4) below, to the TA. 

2.9
Rule 9(4):
WNT&T suggests the word ‘submitted’ be added to this subsection to broaden its application: 


(4) Any documents submitted and disclosed for the purpose of the appeal shall not be used for any other purpose.

2.10
Rule 21(2): 

WNT&T suggests words be added to the following subsection to broaden its application: 


(2) The Clerk shall publish the Appeal Board’s decision (after deleting confidential information from the decision) and the reasons for the decision on the Commerce, Industry and Technology Bureau website.

2.11
Rule 23: 

WNT&T suggests the term ‘irregularity’ at 23 be defined to avoid ambiguity and confusion.

3.
CONCLUSION 

3.1
WNT&T submits its comments on the draft Rules for Telecommunications (Competition Provisions) Appeal Board that apply to the lodging of appeals and the practice and procedure of the Appeal Board. 
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