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12 September 2002

By post and by e-mail

(total 2 pages including this page)

Information Technology and Broadcasting Branch

Commerce, Industry and Technology Bureau

2/F, Murray Building

Garden Road

Central

Hong Kong

Attn: Assistant Secretary (E Division)

Dear Sir

Consultation on the Rules

for the Telecommunications (Competition Provisions) Appeal Board


I am responding on behalf of the Telecommunications Authority to your invitation to comment on the draft rules of the Appeal Board. 


In general the proposed rules appear to provide a good framework which will facilitate the Appeal Board’s work.  The rules will allow the Appeal Board to carry out its work by following an efficient and expeditious procedure.  

Our detailed comments are given below.

Rule 2(4)
It is not clear whether the legal representative of a body corporate or a partnership can sign the notice of appeal. It would be practical to provide for this. The second and third sentences could be amended to read “In the former case, where … and where …”.

Rule 6(2)
The words “as soon as practicable” do not appear in this sub paragraph as they do in the other sub paragraphs of this Rule. They should be added.

Rule 6(4)(c)
A decision of the TA might contain confidential, commercially sensitive information (for example in a decision refusing approval of a tariff application). It would therefore be advisable for the Appeal Board to ensure that it does not publish any commercially sensitive information. The Rule could be amended to read:

(c) the non-confidential version of the disputed decision, opinion, direction, …

Rule 10(2)
The Rule should state that the notice to the witness must be in writing.

Rule 20(2)
It is not clear whether the parties will be required to pay the witness expenses, or whether they will paid out of public funds, in the first instance.

New Rule (suggest it is numbered 5)

There should be provision for the addition of parties to the proceedings. This could be based on Rule 14 of the UK Appeal Tribunal Rules and would require some consequential amendments to other parts of the Rules.


Third parties will apply to join the proceedings, whether there is provision in the Rules or not. There are likely to be cases where it would assist the Board to hear the submissions of third parties which are affected by the matter under appeal. It will also be the case that third parties will be affected by the decision taken by the Board, for example when a Direction is quashed. It seems right that the third party in those circumstances should have an opportunity to put its views to the Board.  Rather than leaving it entirely to the discretion of the Chairman, it seems preferable to make provision in the Rules.


I should be happy to provide any further clarification if that would be helpful.

Yours sincerely

( Edward Whitehorn )

for Telecommunications Authority

