PCCW-HKT's Comments in respect of the Consultation on Rules to be Made by the Secretary for Commerce, Industry and Technology under section 32U of the Telecommunications Ordinance for Lodging of Appeals and Matters Relating to the Practice and Procedure of the Telecommunications (Competition Provisions) Appeal Board
General Comments
Jurisdiction

At paragraph 4(b) of the covering note to the Proposed Rules, it is stated that "the Appeal Board may uphold, vary or squash the opinion, decision, direction or determination by the TA under the competition safeguard provisions in section 7K to 7N of the Telecommunications Ordinance and make consequential orders as may be necessary."  This is clearly an incorrect interpretation of section 32N of the Ordinance.

Section 32N(1) of the Ordinance states, in part, that "any person aggrieved by an opinion, determination, direction or decision of the [TA] relating to section 7K, 7L, 7M or 7N . . . may appeal to the Appeal Board . . . .".  The words "relating to" clearly have a different meaning from the word "under".  The word "under" implies that the opinion, determination, direction or decision must have been made under one of those sections before an appeal can be brought.  This is clearly incorrect, and contrary to the judgment of the Chairman of the Appeal Board, Mr John Griffiths QC SC, dated 29 July 2002.  In that judgment Mr Griffiths held that:

"the question as to whether the Board has jurisdiction is whether, on the assumed facts, there is any causal connection, direct or indirect, between the direction . . . and the banned subject matter of the four sections [namely 7L to 7N]; - in particular, on the present alleged facts, is there such direct or indirect connection between the direction and, for instance, conduct by any licensee which "has the purpose or effect of preventing or substantially restricting competition? (my emphasis).  It is not in my judgment the wording of the "direction" which is crucial, though it is of course important; it is the underlying circumstances leading to its imposition which are vital, and whether those circumstances had the "effect" of substantially inhibiting competition, and whether the existence of those circumstances was causally connected with the direction."

It is clear from this judgment that the words "relating to" are quite wide, and certainly wider than can be drawn from the statement, and the use of the word "under" in paragraph 3(b) of the cover note.

We do not consider that this interpretation affects the Rules as drafted, however we consider that it is important to clarify this issue.

Guidelines  

Although the Proposed Rules provide a framework for the conduct of procedure within which the Appeal Board will operate, they give very little insight into how appeals will run in practice (e.g. approach to case management, the timetable, expectations for submissions etc.). In the context of the Competition Commission Appeals Tribunal (CCAT), the Tribunal rules are supplemented by detailed guidelines setting out the CCAT's expectations for the conduct of an appeal. It is important that the Proposed Rules be similarly accompanied by detailed guidance.

Specific Comments
PCCW-HKT have made some amendments to the Proposed Rules, and they are included together with the comments below.  The comments below are actually cross referenced with the amendments for ease of reference.

In making these comments PCCW-HKT has taken an objective view, and has had regard to the interests of all potential parties to an appeal (including itself and the TA).  It is hoped that, despite its connection with the TA, the Secretary for Commerce, Industry and Technology, in both drafting the Rules, and considering all comments submitted by interested parties to the Proposed Rules, will take a similarly objective view and will consider the rights and interests of all parties that may be affected by the Rules.

Reference to Proposed Rules
Reference to PCCW-HKT's amended Rules
Comment

Rule 2(3)(b) and (d)
Rule 2(3)(b) and (d)
The reference in these clauses to a contested decision should be expanded to refer to the "opinion, decision, direction or determination" to mirror the wording at Section 32(N)(1)(b) of the Ordinance or at the first time of use (Rule 2(1)) be defined as "the decision".

Rule 2(4)
Rule 2(4)
In our opinion this needs clarification. This may be read by some to mean that the notice of appeal can be signed by either the appellant or its legal representative; however if the appellant is a body corporate or a partnership then it must be one of its directors or officers (in the case of a body corporate) or one of its partners (in the case of a partnership) and not its legal representative. Our amendment attempts to clear this up.

Rule 2(6)
Rule 2(6)
This clause sets out the circumstances in which permission to modify an appeal may be granted and is based on similar wording in the CCAT rules. However, under the CCAT rules, parties have 2 months in order to prepare an appeal whereas the Hong Kong Telecommunications Ordinance and consequently the Proposed Rules provide that a Notice of Appeal must be lodged within 14 days. The effect of this, together with the proposed rule on amendments, is that a party only has 14 days within which to consider a decision, direction, determination etc. of the TA and to draft, file and serve a notice of appeal, with only very limited rights to amend that Notice of Appeal. In these circumstances, it is appropriate to adopt a more flexible approach to the modification of appeals than is proposed.

A suggestion to overcome this hardship would be to provide that an appellant may amend the Notice of Appeal once within 28 days of the Notice of Appeal being filed, and thereafter only as provided for in the current draft rule 2(6) (except that we consider sub-paragraph (c) to be too harsh and that it should be widened to allow the Chairman or Deputy Chairman to order that the notice be amended in circumstances where they consider it expedient or appropriate to do so.)

Rule 4(1)
Rule 4(1)
We propose that sub-rule (a) be deleted.  In the event that any court, tribunal or board does not have jurisdiction to hear a matter, or the plaintiff / appellant does not have locus standi, then it follows that such body will not be able to hear the matter.  There is no need to state it here.

Rule 6(1) & (4)
Rule 6(1) & (4)(f)
In our opinion it would be in the best interests of all parties, and the Appeal Board itself, if there were to be a pre-hearing review in every appeal before the Appeal Board.  This reflects the practice adopted by the Chairman in the first two appeals before the Appeal Board and appears to us to be an effective way of expediently moving a case forward.  Our submissions as to why this course of action should be taken is included in our comments on the proposed Rule 7 below.  However, for the purpose of Rule 6(1), we believe that it would be a good opportunity to include in the Acknowledgement a date and time for the pre-hearing review.

Rule 12
Rule 7
We are of the opinion that the Rule relating to the pre-hearing review should be moved forward to become the new Rule 7.  This is because we are of the opinion that a pre-hearing review should be held in every appeal before the Appeal Board and should be the first event to take place after the Notice of Appeal has been filed and the Acknowledgement has been sent by the Clerk.

The pre-hearing review should not only be used for the Chairman or Deputy Chairman to make orders as proposed in the current Rule 12, but also to make orders in respect of the filing of submissions (including which party is to file its submission first).

Our view is that the Chairman or the Deputy Chairman should also have the power to order, in his discretion, that the TA be the first party to make its submissions. For example, it may be more appropriate for the TA to give reasons for making its direction, determination, decision etc. before the appellant makes its submissions in respect of its appeal given that the TA does not give its detailed reasoning in all circumstances. This is the position that the current Chairman of the Appeal Board, Mr Griffiths, took in relation to the appeal lodged by PCCW-HKT in respect of the direction issued by the TA on 15 May 2002 relating to Broadband Type II Interconnection.

Rule 7
Rule 8
The 28 day period for preparing a submission is inadequate, given that the submission in most cases will require a complex factual, legal and economic analysis and the involvement of external experts in its preparation. This should be set at a minimum of 6 weeks (which, when added to the 14 day period for filing of the Notice of Appeal, would be in line with the 2 month timetable that is provided for in the UK CCAT.

Our other changes to this Rule reflect our opinion that the Chairman or Deputy Chairman should have a discretion to order that the TA file its submission first.

We have also removed the reference to expert witnesses in this Rule as we are of the opinion that an expert witnesses' report will serve a better purpose if the expert has had access to all of the facts contained in the submissions and the witness statements.  We are therefore of the opinion that there should be an exchange of expert reports after the submissions (but not including any reply filed under proposed Rule 10 below) have been filed.  We deal with this in our proposed Rule 11 below.

Rule 8
Rule 9
It may be appropriate for a slightly shorter period (i.e. less than 6 weeks suggested for the new Rule 8(1) above) to be allowed for the preparation of the response to the appeal by the TA than for the appeal itself, as the TA should have its developed arguments prepared in the context of having prepared the original opinion, decision, direction or determination.

As in the case of new Rule 8(1) above, the discretion to vary the timetable should be limited to granting of extensions of time.

We have again made further changes to this Rule to reflect the Chairman or Deputy Chairman's discretion to order that the TA file its submission first.

Rule 8(3)
Rule 9(3)
The TA's obligation to provide copies of documents should be extended to include any documents the TA relied upon in making their opinion, determination, direction, decision, etc.


Rule10
We are of the opinion that the party which is ordered to file its submission first should be given a right of reply to the submission filed in response by the opposing party.  This would also be beneficial to the hearing itself because it may reduce the amount of time that is required to cross-examine witnesses at the hearing.


Rule 11
As mentioned above (in PCCW's amended Rule 8), we are of the opinion that expert reports should be exchanged after the submissions have been filed by the parties to the appeal.  Because it is likely that experts would have been briefed prior to the final submission being filed, we consider that 28 days after the filing of the final submission is adequate time for the expert reports to be filed and served.  We believe that 28 days is an appropriate time period to allow the expert witnesses (who in many cases will be located overseas) to consider the submissions, form an opinion as to the matters they have been briefed on, and draft their expert reports.

Rule 9
Rule 12
This Rule should be extended to include the parties requesting any further documents. In addition, rather than requiring an order from the Chairman for the provision of particulars, we believe it would be more efficient to allow a request to be served and require the other party to provide the particulars unless he objects, in which case the matter should go to be Chairman for an order.

Rule 10(1)
Rule 13(1)
This should be clarified to ensure that the right to summon witnesses is limited to witnesses present in Hong Kong. The clause makes no provision for informing witnesses of what facts the witness is being called to be questioned on or what documents the witness will be asked to produce. The clause should be amended to include this.

Rule 10(2)
Rule 13(2)
The words "or any time frame specified by the Chairman or Deputy Chairman" should be deleted as there should be no discretion to reduce the notice period.

Rule 11(1)
Rule 14(1)
The list of possible directions is rather abridged compared to the CCAT list in that it eliminates some repetition e.g. in relation to the treatment of evidence and witnesses. In our view duplication would be helpful to avoid ambiguity as to the power of the Appeal Board to make directions and a complete list of its powers should be in place here.

Rule 11
Rule 14(3)
In our opinion the Rule 14 should be used to expand section 32N(4) of the Ordinance and expand on what exactly is meant by "consequential orders".  We have provided some suggestions as to what consequential orders could be made.

Rule 12
Rule 7
As mentioned previously, we are of the opinion that Rule 12 should become Rule 7.

Rule 13
Rule 15
We are of the opinion that the Chairman or Deputy Chairman should have the power to fix a date for the hearing of the appeal at a pre-hearing review.

Rule 15
Rule 17
The procedure set out for the admission of documents and facts appears rather rigid and formal in the context of such proceedings. We query whether this is necessary.

Should the procedure be retained, we consider that 9 days is too close to the date of the appeal and should instead be 21 days. As discussed above, the discretion to vary the timetable should be limited to the granting of extensions of time

Rule 17(3)(b)
Rule 19(3)(b)
We are of the opinion that the Chairman should have the power allow a fresh appeal to be brought in relation to the opinion etc. once an appeal has been withdrawn, as there may be exceptional circumstances where it is just for him to order so.

Rule 20
Rule 22(4)
There should be a procedure whereby the party with a costs order against it can request that the costs order be taxed.
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