Submission on the Consultation on Rules for

Telecommunications (Competition Provisions) Appeal Board

1. Introduction

New World Telephone Limited (“NWT”) appreciates the opportunity to comment on the Consultation on Rules to be Made by the Secretary for Commerce, Industry and Technology under Section 32U of the Telecommunications Ordinance for Lodging of Appeals and Matters Relating to the Practice and Procedure of the Telecommunications (Competitive Provisions) Appeal Board issued by the Commerce, Industry and Technology Bureau (“CITB”) on 22 July 2002 (“the Paper”).

The procedures set down in the Paper are comprehensive, transparent and practical.   NWT welcomes the Paper and respectfully submits our views herein.

2. Amendment of the Appeal

We are aware that the rules in the Paper mainly draws reference to the UK Competition Commission Appeal Tribunal Rules and various local appeal bodies which we consider appropriate.  

Nevertheless, CITB should distinguish the time constraints of the two jurisdictions that lead to the appeal itself.  The UK applicant has not less than 2 months after the date upon which the applicant was notified of the disputed decision.  In Hong Kong, pursuant to section 32N (4) of the Telecommunications Ordinance (Cap. 106), an appeal must be lodged not later than 14 days after he knows, or ought reasonably to have known the disputed decision.  When one takes into account of the time required by the telecommunications operators to study the disputed decision, obtain management approval for lodging of appeal, retain legal opinions and prepare notice of appeal, one would conclude that 14 days is in general not sufficient for the applicant to draft a perfected ground of appeal.  

Further, the appeal of disputed decision is different from an appeal arising from a court decision.  For appeal against the court decision, the appellant is involved in the matter for a substantial period of time and understands the issues throughout.  For disputed decisions, the operators may not be involved in the issues leading to the disputed decisions.  The operators may only aware of the matter at the time of the announcement of the disputed decision.  It needs more than 14 days to study and draft perfected ground of appeal.  Therefore, it would be a genuine and pressing need for the applicants to amend the appeals after further thoughtful consideration.

In paragraph 6 of the Paper, although the Chairman or Deputy Chairman do have the power to permit amendments to be made on the appeals, yet the criteria for such approval are quite restrictive and have not taken full consideration of the time constraints faced by the applicants at large.  To resolve the said problem, we recommend paragraph 6 should be amended as follows:

The appellant may amend the appeal only with the permission of the Chairman or Deputy Chairman.  The Chairman or Deputy Chairman shall not grant permission to amend in order to add new grounds for contesting the decision unless:-

(a) such ground is based on matters of law or fact which have come to light since the appeal was made; or 

(b) it was not practicable to include that ground in the appeal; or

(c) the circumstances are exceptional; or

(d) the amendment is inevitable because of the time constraint of the appellant in consideration of the degree of complexity of the matter.

3. Amendment of Documents

There is no provision for the amendment of documents in the Paper.  In view of the purpose of the Appeal Board is to ensure justice to be made, we recommend that amendment of documents should be expressly allowed in the Rules.

4. Prescribed Forms

A large portion of the rules of the Hong Kong Ordinances has prescribed forms.  It would be convenient and beneficial to the Telecommunications (Competition Provisions) Appeal Board and the industry that such kinds of prescribed forms be put in place.
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