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INTRODUCTION

In June 2000, the Legislative Council enacted the Telecommunications (Amendment) Ordinance 2000 (the "Amendment Ordinance") to provide for, inter alia, the establishment of the Telecommunications (Competition Provisions) Appeal Board (the "Appeal Board") to hear  appeals against:

(a) the Telecommunications Authority ("TA")’s opinion, decision, direction or determination relating to the new section 7K, 7L, 7M or 7N (i.e. the competition provisions) of the Telecommunications Ordinance (the "Ordinance") or a licence condition relating to those sections; and 

(b) any sanction or remedy imposed by the TA in consequence of a breach of such section or licence condition.

The Appeal Board was set up in August 2001.

On 22 July 2002, the Commerce, Industry and Technology Bureau ("CITB") issued a Consultation Paper (the "Consultation Paper") to invite views on the proposed set of rules on the practice and procedure of the Appeal Board to be made by the Secretary for Commerce, Industry and Technology (the "Proposed Rules"), as empowered by the Ordinance.

Hutchison Telephone Company Limited and Hutchison 3G HK Limited are pleased to provide their views on the Consultation Paper as follows.

GENERAL COMMENTS

Hong Kong does not have a general competition law or a general competition authority. The Government has been adopting a sector-specific approach whereby bureaux and departments are responsible for overseeing competition issues within their areas of responsibility. The Appeal Board is the first of its kind in Hong Kong.  Its practice and procedure would therefore have a far reaching influence to the development of competition law in general in Hong Kong.  Insofar as the telecommunication sector is concerned, breaches of the competition provisions under the Ordinance may give rise to significant sanctions and penalty. As the Appeal Board is the final forum for determining both the laws and the facts of any disputed decision of the TA
 in relation to the competition provisions of the Ordinance, the impact of each of the Proposed Rules must be carefully considered.

SPECIFIC COMMENTS

We understand that the Administration has drawn references from the UK Competition Commission Appeal Tribunal Rules (the "UK Rules") in drawing up the Proposed Rules.  However, there are a number of differences between the UK Rules and the Proposed  Rules that merit attention.

1.
Time and manner for commencing the appeal proceedings 

Pursuant to Section 32N(4) of the Ordinance, the notice of appeal shall be made not later that 14 days after the date upon which the appellant knows or ought reasonably to have known of the disputed opinion, decision, direction or determination made by the TA.

Under the UK Rules, the appellant has 2 months time to lodge the notice of appeal counting from the date upon which the appellant was notified of the disputed decision
.

A further comparison can be found in the rules and procedure for the High Court of Hong Kong.  Under the Rules of the High Court, the time for lodging the notice of appeal to the Court of Appeal against a judgement
 of the High Court is 28 days
.

The 14 days requirement prescribed under the Ordinance and in the Proposed Rules is therefore a demanding requirement for an intended appellant, particularly in light of the stipulations in the Proposed Rules that the appellant cannot subsequently amend the notice of appeal except with the permission of the Chairman or the Deputy Chairman who would only allow such amendment in limited circumstances
.  Any defective notice of appeal is liable to be struck out under the Proposed Rules.

It is noted that the 14 days requirement is already legislated in the Ordinance and therefore any variation would require the passing of an amendment bill.  That being the case, we would suggest that the Proposed Rules concerning the stipulated contents of the notice of appeal or the circumstances for permitting subsequent amendment of notice of appeal be made less stringent.  For example, the appellant may have some unconditional grace period of say, another 14 days, for submitting further grounds of appeal and any additional orders that it would like to seek.

2. Publication of the Appeal

Pursuant to Rule 6 of the Proposed Rules, the Clerk of the Appeal Board will publish a notice of appeal at the website of the Commerce, Industry and Technology Bureau referring to the relevant TA decision that is being appealed against, the parties involved, and a summary of the grounds of appeal and the relief being sought under the application. 

The UK Rules have a similar publication requirement but the publication under the UK Rules would serve as a notice to any person who considers that he has sufficient interest to "intervene in the proceedings".  Under the UK Rules, such interested person may give notice to intervene in the proceedings within one month of the publication of the notice.

If such intervening proceeding is not to be introduced into the Proposed Rules, it is worth considering whether or not the publication requirement is necessary because the publication of the commencement of the proceedings may work against the parties' interests in settling the disputes. 

It is noted that the Proposed Rules do allow the parties to reach settlement by way of consent order on terms that they agree to
.  In this regard, the Proposed Rules should clarify whether or not the terms of such consent order will be published.  In judicial proceedings, settlement by way of consent orders is strictly a private matter between the parties and is not available as public information.

3.
Costs of the Proceedings
The potential liabilities for the costs that a party to the appeal proceedings may have to be liable under the Proposed Rules and the UK Rules are significantly different.  

Pursuant to Section 32O(1)(d)(v) and (vi) of the Ordinance and  Rule 20 to the Proposed Rules, the costs that Appeal Board can potentially order against a party would include (a) the legal costs of the winning party and (b) the remuneration payable to the panel members including the Chairman or the Deputy Chairman plus the administrative costs and expenses incurred by the Board.

The corresponding rule under the UK Rules limits the meaning of costs to those costs and expenses that would be recoverable as if the appeal proceedings are court proceedings
 plus costs for reimbursing the board for summoning witnesses or instructing experts.  In other words,  the UK Rules do not require the parties to pay the remuneration of the panel members. 

We regard that the Appeal Board is part and parcel of the administrative and legal framework for enforcing and interpreting competition laws of Hong Kong concerning the telecommunications industry.  As the Appeal Board is a statutory forum established for this purpose and the appointment of the panel members is public appointment in nature, it is appropriate that the costs of the Appeal Board that a party may be held liable for should not include the remuneration of the panel members. 

CONCLUSION

It is noted that the Proposed Rules are in their nature delegated legislation the ambit of which is already fixed in the Ordinance.  However, given the unprecedented value of setting up the Appeal Board in the development of competition law in Hong Kong, its rules and procedures must be conducive to the smooth application by the parties involved, particularly in light that the Appeal Board is the final forum for the parties to determine the disputed subject matter.  We would believe our above suggested amendments are conducive to this objective. 

� Section 32 of the Ordinance provides that the Appeal Board may at its discretion refer any question of law arising in an appeal to the Court of Appeal for determination by way of case stated.  However, there is no right of appeal from a final determination by the Appeal Board on any matter including a question of law.


� Rules 6(2) of the UK Rules.


� Except for interlocutory order, summary judgement or order under Order 14 and Order 86 of the Rules of High Court (Cap 4A) Laws of Hong Kong.


� Order 59 Rule 4 of the Rules of High Court (Cap 4A) Laws of Hong Kong.  


� Rules 2, 3 and 4 of the Proposed Rules.


� Rule 13 (2)(f) of the UK Rules.


� Rule 24 of the Proposed Rules.


� Rule 26 (1) and (5) of the UK Rules.
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