









   Dir Tel +852 2128 2839











   Dir Fax +852 2187 2087

BY FAX (2511 1458) AND BY POST

14 September 2002

Information Technology and Broadcasting Branch

Commerce, Industry and Technology Bureau

2/F., Murray Building

Garden Road

Central

Hong Kong

Attn.: Assistant Secretary (E Division))
Dear Sirs,

Re:
Consultation on Rules to be Made by the Secretary for Commerce, Industry and Technology under Section 32U of the Telecommunications Ordinance for Lodging of Appeals and Matters Relating to the Practice and Procedure of the Telecommunications (Competition Provisions) Appeal Board (the “Consultation Paper”)
We refer to the Consultation Paper issued by the Information Technology and Broadcasting Branch of the Commerce, Industry and Technology Bureau (“ITBB”) on 22 July 2002.  We are pleased to submit our comments as follows:

1.
Scope 
Under Section 32N(1) of the Telecommunications Ordinance (“TO”), the Telecommunications (Competition Provisions) Appeal Board (the “Appeal Board”) may only hear appeals relating to Section 7K, 7L, 7M or 7N of the TO or a licence condition relating to those sections, and any sanction or remedy imposed by the TA in consequence of a breach of such section or licence condition.  
It is our view that the Appeal Board should be given more extensive powers to hear appeals relating to other sections of the TO, for example, interconnection issues under Section 36A of the TO.  At the moment, persons aggrieved by the TA’s opinion, decision, direction or determination relating to these other provisions of the TO may only seek judicial review.  This is most unsatisfactory as judicial review, being an administrative proceeding, is a much more complicated process and is more time consuming and costly.  As the Appeal Board mechanism is in place under the TO already, we would submit that the Appeal Board should be given the power to hear such other appeals as well.

2. Comments on the proposed Rules
2.1 Rule 2(1) : This requires an appeal to be made not later than 14 days after the date upon which the appellant knows or ought reasonably to have known of the disputed opinion, decision, direction or determination.  
-
The appeal will usually relate to substantial points of fact or law upon which legal opinion may need to be obtained and carefully considered prior to making any decision to lodge an appeal.  We would suggest that this time period be extended to at least 6 weeks.  In this connection, we would draw your attention to the Competition Appeal Tribunal Rules in the UK (the “UK Rules”) which allow appeals to be lodged within 2 months after the date upon which the applicant was notified of the disputed decision (Rule 6(2) of the UK Rules).

· The time period (of 14 days or any extended period) should start to run only upon the appellant receiving a copy of the written decision from the TA.  The wording that this time period should start to run from the date upon which the appellant “knows or ought reasonably to have known” of the disputed opinion, decision, direction or determination is extremely vague and unsatisfactory.  The UK Rules provide that the required time period will only start to run from the date upon which the applicant was notified of the disputed decision.    
· We note that Rule 2(1) repeats the provision of section 32N(4) of the TO.  We would submit that section 32N(4) of the TO should also be reviewed in light of this. 

2.2 Rule 2(6): This states that the appellant may amend the appeal only with the permission of the Chairman or Deputy Chairman, and goes on to set out only three circumstances where such permission can be granted. 
· This provision is harsh, especially when read in light of Rule 2(1) where an appeal is required to be lodged within a very short period of time.  

· We submit that as long as the requested amendment is not prejudicial to the respondent, the Chairman or Deputy Chairman should not withhold permission to amend.  This is in line with the position adopted in practice by civil courts in Hong Kong. 
· Although we note that this Rule 2(6) is comparable in substance to that contained in the UK Rules, we should not lose sight of the fact that the UK Rules allow for appeals to be lodged within 2 months of the notification of the disputed decision, which is a much more reasonable time-frame.
2.3
Rule 3(3): This allows the Chairman or Deputy Chairman to dismiss an appeal if it is lodged out of time.  
-
It is our view that the appellant should be allowed to apply for an extension of time, and such extension should be given provided that it is not prejudicial to the respondent.

2.4 Rule 9(1):

We would suggest that this Rule be amended to read as follows:

“After the appellant has made a full submission and the TA has provided response, if any of the parties to the appeal requires further particulars from any of the other parties, he may make a request for direction and, under the order of the Chairman or Deputy Chairman, serve a notice on the party concerned to require further particulars.  


The suggested additional words would clarify what the “request for direction” referred to in Rule 9(3) is.

2.5 Rule 9(3): We would suggest that this Rule be amended to read as follows:

“No request for direction by either party under (1) above shall be made within 21 days prior to the commencement of the hearing or any time-frame as specified by the Chairman.”
-
The request for direction should be made by either party to the appeal, and not made by the Chairman or Deputy Chairman (as provided in the current draft of the Rules).  We would request ITBB to clarify this.
· This Rule should state that no request for direction shall be made within 21 days prior to the commencement of the hearing, and not 21 days from the commencement of the hearing (as provided in the current draft of the Rules).  A request for direction will not be made after the commencement of the hearing.  We would request ITBB to clarify this.

2.6 Rule 11: 
The types of orders which can be made by the Chairman or Deputy Chairman under this Rule should not be limited to just the seven types listed therein.  We submit that this should be flexible enough to allow orders to be made on such other matters relating to the hearing as the Chairman or Deputy Chairman may deem fit, e.g.: 
-
for holding a pre-hearing review 

· for setting down the appeal for hearing
· relating the examination and cross-examination of witnesses, etc.

2.7 Rule 13:

We would request ITBB to clarify that the Clerk shall only fix the date, time and place of the hearing of the appeal after the order for setting down the appeal for hearing is made by the Chairman or Deputy Chairman at the pre-hearing review.

2.8 Rule 15(1): This provides that any party may by notice in writing at any time not later than 9 days before the date fixed for hearing ......, call upon any other party to admit any document or fact.  If such party wishes to challenge the authenticity of the document, he shall within 6 days after service of the notice ...... give notice to the first party that he does not admit the document or fact and requires it to be proved at the hearing.  
-
This could in effect give the first party only 3 days immediately before the hearing to collect all evidence required to prove the relevant document or fact at the hearing.  It would be reasonable that the first party be given more time to do the necessary preparatory work.  We would propose changing the respective time periods of “9 days” and “6 days” to “21 days” and “7 days”.  

3.
Other matters not covered by the proposed Rules

3.1
We would request ITBB to consider the following additional issues and cover these in the Rules

 
as well:

(a) Can a non-party having sufficient interest in the outcome of the appeal apply for permission to intervene?  An interested non-party may know of the appeal upon publication of the notice of appeal under Rule 6(3).  We would submit that such interested non-parties should be given a right to apply to intervene.  Similar rights can be found in comparable legislation in other jurisdictions, e.g. the UK.

(b) The Appeal Board should be given the right to make interim orders, especially where it is necessary as a matter of urgency for purposes such as:

· the prevention of serious, irreparable damage to a particular person or category of persons; or

· the protection of public interest.

In our view, the proposed Rules should cover this aspect as well.

(c) Section 32Q of the TO states that the determination of an appeal by the Appeal Board or any orders as to cost made by the Appeal Board shall be final subject to Section 32R.  Section 32R states that the Appeal Board may refer any question of law arising in an appeal to the Court of Appeal for determination by way of case stated.  

In our view, the proposed Rules should provide a procedure for parties to the appeal to have a right to refer questions of law to the Court of Appeal.  The proposed system that only the Appeal Board may refer these questions to the Court of Appeal without any requirement for it to hear any representations from the parties in this respect is grossly unfair and should be reconsidered by ITBB.  

3.2
The proposed Rules supplement Sections 32L to 32U of the TO.  We would submit that these sections of the TO should also be reviewed together with the proposed Rules.  If necessary, it would be appropriate to amend these sections of the TO as well in order to finalise a set of reasonable and practical rules for the Appeal Board.

We request ITBB to take into consideration our submissions before finalising the proposed Rules.

Yours faithfully,

For and on behalf of 

Hutchison Global Communications Limited

[Sd.]

Mary Cheah

Senior Legal Counsel

1.

