Submission of Hong Kong Cable Television Limited on the Consultation Paper on the proposed Rules for lodging of appeals and matters relating to the practice or procedure of the Telecommunications (Competition Provisions) Appeal Board

I.
Introduction

1.1
Hong Kong Cable Television Limited (“HKCTV”) welcomes the opportunity to comment on the Consultation Paper (“Consultation Paper”) of the Commerce, Industry and Technology Bureau on the proposed Rules for lodging of appeals (“Rules”) and matters relating to the practice or procedure of the Telecommunications (Competition Provisions) Appeal Board (“Appeal Board”).  In drawing up the Rules, the Government, according to the Consultation Paper, has considered the U.K. Competition Appeal Tribunal Rules (“UK Rules”) (which is available at http://www.competition-commission.org.uk/appeals/rules.htm).  We set out our comments on the Rules below.

II. Rule 2

2.1 It is now provided in rule 2(1) that the notice of appeal should be lodged in both and soft copies with the Clerk of the Appeal Board (“Clerk”) with a copy to the Telecommunications Authority (“TA”).  According to the Rules, the Clerk refers to a secretariat within the Commerce, Industry and Technology Bureau.  Rule 22(2) provides that service of any document to the TA under the Rules may be effected personally or by registered post.  It appears that fax or electronic copy is not acceptable.  On the other hand, under rule 2(1) of the Rules, both hard and soft copy of the notice of appeal have to be lodged with the Clerk and the fax number and e-mail address of the Commerce, Industry and Technology Bureau is given in rule 22(1).  To be consistent with the service of notice of appeal with the Clerk, HKCTV suggests that the copy of the notice of appeal can be sent to the TA by fax or through e-mail.  If this proposal is accepted, please insert the TA’s fax number and e-mail address in rule 22(2).

III.
Rule 7

3.1 Rule 7(1) at present provides that the appellant shall, within 28 days of his receipt of a notice served by the Clerk, or “any time-frame as specified by the Chairman or Deputy Chairman”, make a full submission on the appeal to the Clerk and to the TA.  Given the considerable amount of information and documents to be included in the appellant’s full submission, the 28-day period is the minimum period of time an appellant requires to prepare the full submission under rule 7.  In other words, the Chairman or the Deputy Chairman of the Appeal Board cannot rely on the phrase “any time-frame” in rule 7(1) to prescribe a shorter period of time for the preparation of the full submission.  For this reason, HKCTV suggests that the phrase “any time-frame” should be replaced by the words “such longer time-frame”.  The revised rule 7(1) will read as follows:

“The appellant shall, within 28 days of his receipt of a notice served by the Clerk, or such longer time-frame as specified by the Chairman or Deputy Chairman, make a full submission on the appeal to the Clerk and … to the TA.” (Emphasis added)
3.2 The existing rule 2(6) sets out the circumstances under which the Chairman or Deputy Chairman may grant permission to the appellant to amend the notice of appeal in order to add a new ground for contesting the decision.  We notes that the existing rule 2(6) is based on rule 9(3) of the UK Rules.  HKCTV is of the view that the circumstances set out in rule 2(6)(a) to (c) are too restrictive and too onerous and lean to heavily in favour of the TA.  In court proceedings, a party may amend pleadings or notice of appeal with the leave of the court without establishing any special circumstances.  Leave of the court will be granted unless it is shown that the opposing party would be prejudiced by the amendment in a manner that is not capable of being compensated for by an award of costs.  In short, HKCTV recommends that rule 2(6) should follow the approach in court proceedings and that the restrictions in rule 2(6)(a) to (c) should be removed.

IV.
Rule 8

4.1 To be consistent with the appellant’s notice of appeal filed under rule 2(2) and (3), the TA, in his response submitted under rule 8, should include, for example, a brief statement of the facts and the name and address of the TA’s legal representative, presumably the Department of Justice.  HKCTV is of the view that the TA should be required to file a brief statement of the facts because the TA’s understanding of the facts in certain cases may be different from that of the appellant and this may have bearing on the subject matter of the appeal.

4.2 In order to be fair to the appellant, HKCTV suggests that rule 8 should incorporate provision similar to rule 12(6) of the UK Rules.  Under rule 12(6) of the UK Rules, the respondent’s defence or response is also subject to the provisions like the power to strike out appeals, amendment of appeal or defective application.  While the existing Rules appear to follow the UK Rules in many aspects, the Consultation Paper does not provide any plausible reason why rule 12(6) of the UK Rules is not incorporated in rule 8 and why the appellant cannot amend the grounds of appeal without a similar obligation on the TA.  The Government should not resist the adoption of rule 12(6) of the UK Rules simply because the rule is not favourable to the TA because it is a fundamental principle that all litigants should be treated equal and subject to the same set of rules before any court or quasi-judicial body.  HKCTV takes the view that the TA should also be subject to the restrictions including the power to strike out appeals, amendment of appeal or defective application.  In other words, as in the existing rule 2(6), the TA cannot subsequently amend his defence or response without the permission of the Chairman or Deputy Chairman of the Appeal Board.  Similarly, the Appeal Board should have the power to strike out the TA’s response if the TA’s defence discloses no valid ground of defence.

V.
Rule 15

5.1
Rule 15(1) of the draft Rules appears to be based on rule 19 of the Securities and Futures Appeals Panel Proceedings Rules (Chapter 24 subsidiary legislation).  HKCTV suggests the addition of the words “or, as the case may be, the fact” after the phrase “authenticity of the document” in the 5th line in rule 15(1).  

VI.
Rule 17

6.1 Rule 17(3)(a) of the draft Rules appears to be based on rule 10(3) of the UK Rules.  Rule 10(3) of the UK Rules refers to interim order made under rule 32 of the UK Rules and we are not sure whether the reference to rule 12 of the Hong Kong Rules is correct.

6.2 HKCTV is concerned that an order made under section 32O(1)(d) of the Telecommunications Ordinance may include commercially sensitive or other confidential information given to the Appeal Board.  A blanket removal of any order required by rule 17(3)(a) of the draft Rules may enable such information to be made generally available.  We consider that the Appeal Board has an obligation to the appellant to keep confidential any information supplied to it on a confidential basis.  HKCTV recommends that confidential information supplied to the Appeal Board should not be released when an appeal is withdrawn by adding the following to the wording in brackets in rule 17(3)(a) “and any information, document or material supplied to the Appeal Board on a confidential basis”.
VII. Rule 18

7.1 Rule 18 of the draft Rules at present provides for the consequence of the appellant’s failure to attend the hearing or failure to make representation.  Rule 18 appears to be based on section 20 of the Administrative Appeals Board Ordinance (Chapter 442).  However, rule 18 now only applies to the appellant and does not cover the scenario in which the TA or his legal representative fails to attend the hearing of the Appeal Board or fails to make representation.  As in rules 9 and 10 of the Securities and Futures Appeals Panel Proceedings Rules (Chapter 24 subsidiary legislation) which apply to both the appellant and the respondent, rule 18 of the draft Rules should be amended to make it applicable to both the appellant and the TA.

7.2 In order to enable the party concerned to have sufficient time to prepare the application for review of the order for dismissal, we think that the phrase “any time-frame as specified by the Chairman or Deputy Chairman” should not result in the reduction of the 28-day period.  In other words, the Chairman or the Deputy Chairman of the Appeal Board cannot rely on the phrase “any time-frame” in rule 18(2) to prescribe a shorter period of time for the preparation of such application.  For this reason, HKCTV suggests that the phrase “any time-frame” should be replaced by the words “such longer time-frame”.  The revised rule 18(2) will read as follows:

“Where the appeal is dismissed, the appellant may within 28 days after the making of the order for dismissal, or such longer time-frame as specified by the Chairman or Deputy Chairman, by notice in writing lodged with the Clerk, apply to the Appeal Board to review the order …”. (Emphasis added)
VIII.  Rule 21

8.1
The Government may like to consider the addition of provision similar to section 25(3) of the Administrative Appeals Board Ordinance (Chapter 442) concerning the effective date of the order of the Appeal Board.  HKCTV suggests wordings of a new rule 21(3) along the following line:


“Where the Appeal Board orders that its decision is not to come into operation until a specified date, the decision comes into operation on that date; in other cases, the decision of the Appeal Board comes into operation immediately the decision is given.”

IX.  Rule 22

9.1 In relation to service of notice or document on the TA, please see our comment on rule 2 above concerning service of documents to the TA by electronic means.

9.2 According to the existing rule 22 of the draft Rules, service of documents can be effected by personal delivery or by registered post and in the case of service on the Commerce, Industry and Technology Bureau, by electronic means.  In view of that, we suggest the addition of the provision similar to rule 34 of the UK Rules (in particular rule 34(2)) concerning the date on which a document is deemed to be served on a party for each form of service.

X.
Rule 24

10.1
The existing wording of rule 24(1) provides:


“If all the parties agree the terms on which to settle all or any part of the proceedings, they may request the Appeal Board to make a consent order.” (Emphasis added)

It is not clear whether the term “part of the proceedings” covers any agreement on time extension, amendment of notice of appeal or respondent’s response and other interlocutory matters reached between the parties or whether it only refers to, for example, part of the relief sought.  In order to enable the parties to deal with the appeal in a cost effective and efficient manner, HKCTV suggests amendment of rule 24 in order to make clear that the parties can deal with interlocutory matters by way of consent order.
XI.
Addition of the parties to the proceedings: rule 14 of the UK Rules 

11.1 Unlike rule 14 of the UK Rules, the Hong Kong Rules do not expressly provide for the addition of parties to the appeal proceedings.  HKCTV recommends the incorporation of provisions similar to rule 14 of the UK Rules in the Hong Kong Rules.  According to section 14(1) of the UK Rules, any person who considers he has sufficient interest in the outcome of any proceedings may make a request to the UK Competition Appeal Tribunal for permission to intervene.  For example, a Fixed Telecommunications Network Service (“FTNS”) operator may have engaged in anti-competitive conduct which adversely affects other FTNS operators and the TA issues a direction against the first-mentioned FTNS operator.  If the first-mentioned FTNS operator appeals against the TA’s direction, the other FTNS operators including HKCTV may, in certain scenarios, be in a much better position than the TA in showing to the Appeal Board that the anti-competitive conduct of the appellant leads to loss at other FTNS operators.  In addition, the other FTNS operators may, based on their knowledge of the market, be able to advise the Appeal Board the measures or alternatives to prevent the appellant from engaging in such conduct in the future.  In such cases, the other FTNS licensees should be given a chance to apply to the Appeal Board to be joined as a party to the proceedings as their views may assist the Appeal Board in making the decision.

11.2  In short, HKCTV recommends the adoption of provisions similar to rule 14 of the UK Rules which enable the Appeal Board to have the flexibility to decide whether a party should be able to intervene a proceedings.

XII.
Power to make interim orders and to take interim measures: rule 32 of the UK Rules

12.1
Subject to section 32O(4) of the Telecommunications Ordinance, the Government should, as in rule 32 of the UK Rules, give the Appeal Board the power to make an order granting on an interim basis any remedy which the Appeal Board would have the power to grant in its final decision.
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