Submission by Hong Kong CSL Limited

in response to the

Consultation on Rules to be made by the Secretary for Commerce, Industry and Technology under Section 32U of the Telecommunications Ordinance for Lodging of Appeals and Matters Relating to the Practice and Procedure of the Telecommunications (Competition Provisions) Appeal Board

12 September 2002

1. Introduction
Hong Kong CSL Limited (“CSL”) thanks the Administration of the Commerce, Industry and Technology Bureau for the opportunity to provide comments on the proposed Rules for Lodging of Appeals and Matters Relating to the Practice or Procedure of the Telecommunications (Competition Provisions) Appeal Board (“the Draft Rules”).

In this submission CSL first addresses four principal issues.  They are (i) the importance of merits review; (ii) the need for express confirmation in the Draft Rules that the Telecommunications Appeal Board will conduct a full merits review; (iii) the need to conduct merits review proceedings expeditiously; and (iv) the advantages for an appeal forum of having access to its own experts.  Following discussion of these issues, our submission provides specific comment on several sections of the Draft Rules.

2. Four principal issues

(i)  The importance of merits review:

CSL strongly supports the availability of full merits review under Part VC of the Telecommunications (Amendment) Ordinance 2000 (“the Ordinance”).  This is an important safeguard against regulatory error, and is particularly desirable given the broad powers and discretion given to the Telecommunications Authority under our telecommunications legislation.  The availability and exercise of merits review serves to promote accountability and maintain public confidence in the regulatory system.  In providing for merits review of certain decisions of the Telecommunications Authority, the Hong Kong S.A.R. joins other best-practice jurisdictions such as the European Union and Australia,
 who have also recognised the importance of making available full merits appeal to an independent second-tier forum.

For example, Article 4 of the Framework Directive of the European Parliament and Council, states that:

“Member States shall ensure that effective mechanisms exist at national level under which any user or undertaking providing electronic communications networks and/or services who is affected by a decision of a national regulatory authority has the right of appeal against the decision to an appeal body that is independent of the parties involved. This body, which may be a court, shall have the appropriate expertise available to it to enable it to carry out its functions.  Member States shall ensure that the merits of the case are duly taken into account and that there is an effective appeal mechanism.  Pending the outcome of any such appeal, the decision of the national regulatory authority shall stand, unless the appeal body decides otherwise.”

CSL notes that in Hong Kong full merits review by the Telecommunications Appeal Board under Part VC of the Ordinance is only applicable to decisions by the Telecommunications Authority in respect of certain competition matters.  Should the Telecommunications Appeal Board discharge its mandate successfully, it is hoped that the range of Telecommunications Authority decisions that can be appealed, will be widened.  That is a matter beyond the scope of this Consultation, however CSL looks forward to supporting the role of the Telecommunications Appeal Board, and to the extension of the availability of its merits review powers.

(ii)  The Draft Rules should confirm the availability of full merits review

CSL has assumed in this submission that the intention of Part VC of the Ordinance is to make full merits review available.  This intention appears from several provisions in Part VC.
  However, it would be most helpful if the Draft Rules would confirm this intention by stating explicitly that:

· the Telecommunications Appeal Board is re-hearing the subject-matter of the appeal; and

· for the purposes of exercising its powers in that re-hearing, the Telecommunications Appeal Board may exercise all the powers and has all the functions of the first tier decision-maker (ie. the Telecommunications Authority).

A good example of this type of explicit statement of the full merits review powers of the appeal body is provided in Section 152CF of the Australian Trade Practices Act.
  Such a statement should be included in the Draft Rules, as in CSL’s view this would be consistent with and flesh out the intention of Part VC of the Ordinance.

(iii)  Merits review must be carried out expeditiously:

CSL’s wholehearted support for the availability of full merits review, is subject to one crucial caveat:  a merits review process is only credible in the fast-moving commercial environment of telecommunications, if it is carried out quickly.  Parties seeking relief from alleged anti-competitive behaviour require expeditious settlement of their disputes.  Parties should not be allowed to indulge in “regulatory gaming”, by bringing appeals solely in order to frustrate their competitors’ legitimate commercial activity.  The danger of such behaviour occurring is diminished by Section 32N(2) of the Ordinance, which provides that decisions of the Telecommunications Authority are not suspended pending hearing of an appeal.
  However, to the extent that a party is relying on a decision being upheld or reversed for its commercial planning, allowing appeals to drag on for too long will cause uncertainty.

While adequate time must be allowed for an appeal to be properly considered, it is suggested that the Secretary should carefully monitor the time that both the Telecommunications Authority and the Telecommunications Appeal Board are taking to make their decisions.   CSL does not support the imposition of rigid timelines for Appeal Board decisions, in particular, but we suggest that target timeframes be established.  CSL submits that most appeals should take no longer than 120 days to be heard to their conclusion, and that decisions of the Appeal Board should be given no later than one month after conclusion of the hearing.

The Appeal Board should have access to its own technical expertise:

Article 4 of the EU Framework cited above, requires that the appeal body “shall have the appropriate expertise available to it to enable it to carry out its functions.”  CSL submits that in order to decide the complex competition law and technical disputes that will be brought to it, the Appeal Board should have access to its own independent technical and economic experts, whether as fulltime employees or engaged as consultants.

The Draft Rules as currently drafted propose an adversarial contest between the appellant and the Telecommunications Authority, in which both sides may call expert witnesses.  CSL suggests that in addition to hearing the experts representing the parties, the Appeal Board should be entitled to employ its own experts to assist it in coming to its decision.  This is particularly the case if the Chairman or Deputy Chairman and the panel members do not have specific expertise in the particular technical and/or economic subject matter of the appeal.  

The Telecommunications Authority makes its decision at first instance under sections 7K, 7L, 7M or 7N with the benefit of extensive internal expertise.  Only by being able to draw on its own expert resources, will the Appeal Board be appropriately placed to re-hear a decision of the Telecommunications Authority.

3. Draft Rule 2(6) - amending grounds of appeal

14-day time limit for lodging appeals:

CSL notes that the time period for lodging of an appeal with the Appeal Board under Section 32N(4) of the Ordinance is not later than 14 days after the aggrieved party knows (or ought reasonably to have known) of the proposed appeal subject matter.  CSL acknowledges that as this 14-day time limit is already enshrined in the principal legislation, any proposal for amending the time limit is beyond the scope of this Consultation.  However, CSL is concerned that two weeks is an insufficient period for proper identification and considered preparation of the grounds of appeal.

Time limit is too short:

This is particularly the case in complex technical disputes that characterise the telecommunications industry.  Resolution of these disputes often requires the Telecommunications Authority to produce lengthy, extensively reasoned decisions replete with economic modelling.  Proper evaluation of these decisions takes time.  Further, market participants wish to consider the extent to which they may be similarly affected by a particular decision of the Telecommunications Authority, and may seek to cooperate to lodge an appeal together.  Joint preparation and lodging of an appeal by aggrieved parties is in the interests of the administration of justice and the community, as this avoids a multiplicity of actions and grounds of appeal.  While appeals can be consolidated under Draft Rule 5, this requires interlocutory steps that could be avoided.  Joint appeals tend to narrow the grounds of appeal to be examined, and would reduce the administrative overhead of the Appeal Board.  However, the 14-day time limit in Section 32N(4) reduces the prospects of such discussion, cooperation, and joint action in lodging an appeal.

Other jurisdictions provide more time:

CSL notes that in other jurisdictions that provide for merits appeal of regulatory decisions on telecommunications matters, the time frame for lodging an appeal is longer.  For example:

· in Spain, one month is allowed for lodging of an appeal in the regulator’s internal appeals process, and two months are allowed for lodging of an appeal to the Sala de lo Contencioso de la Audiencia Nacional (Administrative Chamber of the National Court);

· in Sweden, 3 weeks are allowed for lodging of an appeal to the District Administrative Court of Stockholm;

· in Denmark, 4 weeks are allowed for lodging of an appeal to the Telecommunications Complaints Board;
 and

· in Australia, 3 weeks are allowed for lodging of an appeal to the Australian Competition Tribunal.

CSL submits that, based on its experience, a period of between four and six weeks would have been a more appropriate deadline for lodgement of an appeal.  This would enable market participants to fully digest decisions of the Telecommunications Authority, and where appropriate they would have sufficient time to work together to identify the appropriate grounds of appeal.

Rules for amendment of the grounds of appeal:

While any change to the 14-day time limit is beyond the scope of this Consultation, the Administration can ameliorate the negative impact of the current time limit for lodging an appeal being too short.  CSL submits that, for a short period of time after the initial notice of appeal has been lodged, the Appeal Rules should facilitate rather than restrict amendment of the grounds of appeal.

Problems with Draft Rule 2(6):

Currently, Draft Rule 2(6) places significant limitations on the ability of the appellant to amend the grounds of appeal.  The general rule is that amendments to the notice of appeal may only be made with the permission of the Chairman or the Deputy Chairman.  A specific threshold is set for amendments to introduce new grounds of appeal, namely that the Chairman or the Deputy Chairman may only exercise their discretion to allow such amendments if –

(a) the new ground of appeal is based on matters of law or fact that have come to light since the appeal was made; or

(b) it was not practicable to include the ground in the appeal; or

(c) the circumstances are exceptional.

CSL submits that this Rule will invite drafting of Notices of Appeal that include all possible grounds of appeal, however improbable their chances of success.  This is because the discretionary factors only apply to new grounds of appeal, not excising of existing grounds of appeal – deletions presumably will be allowed without demur.  Appellants will therefore throw everything including the kitchen sink, into their notice of appeal.  It is unlikely that the power of the Appeal Board to order costs against a party under section 32O(1)(v) of the Ordinance will deter an appellant from raising every possible ground of appeal in its initial Notice, where significant commercial interests are at stake and the alternative is that the appellant may not be permitted to introduce the ground of appeal subsequently.

Proposed solution - two-stage process of establishing the grounds of appeal:

CSL proposes that Draft Rule 2(6) be amended to allow appellants a right of amendment of the grounds of appeal, including deletion of existing grounds of appeal and addition of new grounds, within 4 weeks of the Notice of Appeal being lodged under Section 32N(4) of the Ordinance.  Thereafter, the current Draft Rule 2(6) discretionary powers will apply.

To avoid abuse of this right of amendment, CSL suggests that the Appeal Board be given the power under the Rules to order costs against appellants who amend their grounds of appeal so substantially in the initial four week period following lodging of the Notice of Appeal, that the Telecommunications Authority would reasonably have incurred needless costs prior to the date of amendment in preparing its response to grounds of appeal that have been deleted or amended.

This suggested two-stage process can be summarised as follows :

◄phase 1 – right of amendment►◄phase 2 – amendment by permission ►

Day 0

→
Day 14

→
 Day 42

→
after

Date on which appellant knows or ought reasonably to have known of the disputed decision by the TA
Within 14 days of decision appellant must file Notice of Appeal
Within 28 days after filing Notice of Appeal, appellant may amend Notice of Appeal, subject to costs order for abuse of right of amendment
Once 28-day period has expired, amendment only with permission of Chairman or Deputy Chairman.  Addition of new grounds only on basis of 3 discretionary factors in Draft Rule 2(6).

4. Draft Rule 2(6)(a) as read with Sections 32O(1)(d)(i) and 32O(2) of the Ordinance – introduction of new evidence

Rules for introduction of new evidence should be clarified:

Section 32O(1)(d)(i) of the Ordinance provides that the Telecommunications Appeal Board may,

receive and consider any material, whether by way of oral evidence, written statements, documents or otherwise, and whether or not it would be admissible in a court of law;

This very wide swathe of evidence that may be presented to the Appeal Board is, however, subject to the following limitation in Section 32O(2) of the Ordinance:

Subsection (1)(d)(i) shall not entitle a person to require the Appeal Board to receive and consider any material which had not been submitted to or made available to the Authority at any time before the opinion, determination, direction, decision, sanction or remedy referred to in section 32N(1) was formed, made, imposed or to be imposed, as the case may be.







(our emphasis)

In other words, neither of the parties to the appeal has a right to introduce new material, ie. material not made available to the Telecommunications Authority prior to its decision at first instance; though the italicised text seems to leave open the possibility that new material can be received on a discretionary basis by the Appeal Board.  This possibility is presumably relied upon by Draft Rule 2(6)(a), in allowing new grounds of appeal “based on matters of law or fact that have come to light since the appeal was made”.  Surely if these new grounds of appeal have come to light in the time since the appeal was made, no evidence concerning these new grounds of appeal could have been before the Telecommunications Authority at the time of its decision.

CSL submits that the ability of the parties to introduce new evidence to the Appeal Board, ie. evidence that was not before the Telecommunications Authority when it made its decision, needs to be addressed in the Draft Rules.  The position is left unclear by Section 32O(2) of the Ordinance.  CSL supports the right of parties to introduce new material at appeal, but some threshold tests ought to be applied to prevent abuse of process, for example:

· allowing introduction of the new material is in the interests of justice; and

· material that was intentionally withheld from the Telecommunications Authority by the appellant, or which the Authority intentionally did not seek to obtain or investigate, should not be allowed to be introduced for the first time on appeal.

5. Draft Rule 7(1) - timeframe for lodging of full submission
Trigger for lodging of full submissions is unclear:

As noted in paragraph 2, the appeals process should be kept to a predictable and expeditious timetable.  Draft Rules 7 and 8 require that the full submission of the appellant and the response from the Telecommunications Authority be filed within 28 days respectively.  However, CSL submits that Rule 7(1) is not clear in describing the trigger for the initial 28-day time period for the full submission to begin running.  The trigger is the “notice served by the Clerk”, but to what “notice” does this refer?  Is this intended to refer to the acknowledgment of receipt of the Notice of Appeal sent by the Clerk to the appellant under Draft Rule 6(1)?  The acknowledgment of receipt does not need to be served on the appellant, hence it does not appear to be the relevant notice.  Is it intended that the Clerk should have discretion on when to send the relevant notice to the appellant, that triggers the time frames to commence running?  This would seem an unnecessary bestowal of discretion.

CSL submits that Draft Rule 7(1) needs to be tidied, to make it clear that the appellant should make its full submission within 28 days of the Notice of Appeal being lodged (unless otherwise ordered by the Chairman or Deputy Chairman).

(Note that if CSL’s suggestion in paragraph 3 above regarding an initial short-term right to amend the notice of appeal is accepted, the deadline for making a full submission will need to be extended to 42 days after lodgement of the Notice of Appeal.)

6. Draft Rule 7(4) - Confidential information in full submission of appellant

Requests for confidentiality of material should be addressed on an interlocutory basis:

Draft Rule 7(4) prescribes that the appellant may request confidentiality of certain material contained in its full submission.  However, it appears that this is structured as something of gamble for the appellant, because the request accompanies the lodging of the full submission, ie. if the Chairman or Deputy Chairman refuses the request, the appellant does not have the opportunity to withdraw the material.

CSL submits that it is more appropriate for confidentiality requests to be dealt with on an interlocutory basis, using a summary process (which may or may not include notice to the Telecommunications Authority of the nature of the material for which confidentiality is sought, and giving the Telecommunications Authority an opportunity to be heard on the matter).  If the decision of the Chairman or the Deputy Chairman is that the material is to be disclosed, then it would fall to the appellant to decide whether or not to make use of this material in its final submission.  It should be the appellant’s prerogative to weigh up the disadvantages of disclosure of sensitive information against the advantages that inclusion of the information in its full submission may provide for the chances of success of its appeal.  An interlocutory process run according to strict timeframes (eg. 5 days from beginning to end), would not delay the expeditious hearing of the appeal, and in fact could take place concurrently with the running of the time period for lodgement of the full submission.  It would be up to the appellant to ensure that it submitted its confidentiality request early enough during the 28-day period.

CSL further submits that, even if an interlocutory process is adopted as suggested, the current Draft Rule 7(4) be retained as a backstop for the appellant, should it not have availed itself of the interlocutory process but nonetheless seeks confidentiality in respect of certain material.  This would also address situations where the appellant believes that the information in question is not sufficiently sensitive to justify interlocutory proceedings, in other words where the appellant is prepared to take the gamble that the material may be disclosed as part of the final submission.

(Note that as Draft Rule 8(5) is identical in substance to Draft Rule 7(4), CSL suggests that the Telecommunications Authority should be provided with the same interlocutory procedure to claim confidentiality, as suggested for the appellant above.  Similarly, a request for confidentiality in respect of further particulars under Draft Rule 9(5) should be subject to the same rules.)

7. Draft Rule 17 – Withdrawal of Appeal
Parties should be free to settle matter and withdraw appeal:

CSL submits that the requirement in Rule 17 that the appellant may only withdraw its appeal with the permission of the Appeal Board (or the Chairman or Deputy Chairman as the case may be), is not necessary where the appellant and the Telecommunications Authority both agree to termination of the appeal process.  This may well occur in instances where the parties settle the matter but do not seek a consent order under Draft Rule 24.  In such a case, it would seem unduly formalistic to require the consent of the Appeal Board to withdrawal of the appeal.

Allow cooling-off period for unilateral withdrawal of appeal:

In addition to the suggestion for a two-stage process of appeal made by CSL in paragraph 3 above, it may be helpful to allow for unilateral withdrawal of an appeal in phase 2 of that two-stage process.  In other words, the appellant should be allowed to unilaterally withdraw its appeal by notice to the Appeal Board and the other affected parties within 28 days after filing its Notice of Appeal.  Only thereafter would the permission of the Appeal Board be required.  The benefit of allowing unilateral withdrawal within this 28-day cooling-off period, would be to save the Appeal Board unnecessary work in considering requests for withdrawal of an appeal where the grounds of appeal are patently without merit and liable to be struck out in their totality under Draft Rule 4.  The Appeal Board would still be free to order the award of costs subsequent to receipt of the notice of withdrawal.

Suggestion for amended grounds of appeal:

CSL therefore suggests that Draft Rule 17(1) be amended to create three grounds on which the appeal may be withdrawn:

(i) within 28 days from the date that the Notice of Appeal was lodged, by the appellant provided the appellant’s Notice of Withdrawal is served on all the parties to the appeal;

(ii) after 28 days have passed since the Notice of Appeal was lodged, only with permission of the Appeal Board (or the Chairman or Deputy Chairman as the case may be) subject to (iii) below; or

(iii) if the appellant and the Telecommunications Authority provide a joint written notice to the Appeal Board stating that both parties agree to termination of the appeal.  The basis for termination of the appeal need not be stated, and the terms of any settlement reached may be kept confidential.

8. Conclusion

CSL would be glad to provide further information to the Administration on the issues raised in our submission, should you require.  Please contact: 

Richard Midgett

Director of International, Wholesale and Regulatory 

Hong Kong CSL Limited

8th Floor, Oxford House

TaiKoo Place

979 King’s Road

Quarry Bay

Hong Kong

Fax: 2962 5456







�   See, for example, sections 152AV and 152CE of the Trade Practices Act 1974 (C’wth), that provide for appeals to the Australian Competition Tribunal from decisions of the Australian Competition and Consumer Commission on (i) individual exemption of carriers from standard access obligations; and (ii) acceptance or rejection of an access undertaking made by a carrier or carriage service provider.


�   Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a common regulatory framework for electronic communications networks and services (Framework Directive).


�   For example, full merits review is strongly implied by Section 32N(1) of the Ordinance, allowing an appeal against an opinion etc. “to the extent to which it relates to any such section [referring to the competition law sections of the Telecommunications Act]”.  See also Section 32O(1)(b), stating that a question of law shall be determined in the first instance by the Chairman or Deputy Chairman (which suggests that a question of law should be dealt with differently than other matters before the Appeal Board, ie. all other matters are addressed by full merits review).  Finally, the broad power of the Appeal Board to “receive and consider any material” under Section 32O(1)(d) suggests full merits review.


�   152CF Functions and powers of Tribunal [Australian Trade Practices Act 1974 (C’wth)]


(1)  On a review of a decision of the Commission under � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s152bu.html" �subsection 152BU�(2) or � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s152by.html" �152BY�(3), the Tribunal may make a decision affirming, setting aside or varying the decision of the Commission and, for the purposes of the review, may perform all the functions and exercise all the powers of the Commission.


(2)  A decision by the Tribunal affirming, setting aside or varying a decision of the Commission is taken, for the purposes of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/index.html" �this Act� (other than this Division), to be a decision of the Commission. 


(3)  For the purposes of a review by the Tribunal, the member of the Tribunal presiding at the review may require the Commission to give such information, make such reports and provide such other assistance to the Tribunal as the member specifies. 


(4)  For the purposes of a review, the Tribunal may have regard to any information given, documents produced or evidence given to the Commission in connection with the making of the decision to which the review relates.





�   Save for financial penalties imposed under section 36C, which are suspended until the appeal is heard.


�   The Internal Regulations of the CMT (Orden de 9 de Abril de 1997) prescribe the procedures to be followed for matters relating to the general rights and obligations of operators in the telecommunications market.


�   Section 64, Telecommunications Act 597 of 1993.


�   Act on Competitive Conditions and Consumer Interests in the Telecommunications Market (No. 418 of 31 May 2000).


�   Sections 152AV and 152CE of the Trade Practices Act 1974 (C’wth).
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