Draft: 18 September 2002

Comments on the Telecommunications (Competition Provisions) Appeal Board Rules

1. Introduction

1.1 This document sets out the comments of Freshfields Bruckhaus Deringer (Freshfields) on the draft rules of the Telecommunications (Competition Provisions) Appeal Board (the Draft Rules) published by the Commerce, Industry and Technology Bureau (the Bureau).

1.2 Freshfields welcomes the consultation process on the Draft Rules.  In general, Freshfields welcomes the Bureau’s aim of putting in place a set of fair, practicable and transparent rules and the intention behind the Draft Rules of introducing flexibility to proceedings before the Telecommunications (Competition Provisions) Appeal Board (the Appeal Board).  However, Freshfields seeks to ensure that the degree of flexibility and discretion conferred on the Appeal Board does not undermine the right of appellants to present their cases, as protected by Article 14 of the International Covenant on Civil and Political Rights (the ICCPR) and the Basic Law. 

1.3 Accordingly, Freshfields sets out in this document a critique of certain Draft Rules and suggests certain amendments.

2. Compliance with the International Covenant on Civil and Political Rights

2.1 Freshfields notes that, in both European Community
 and UK
 law, competition decisions are classified as “criminal charges” within the autonomous definition of that term developed in the jurisprudence of the European Court of Human Rights (the EctHR).  Entities that are the subject of competition decisions are therefore entitled to the protection of the fair trial provisions set out in Articles 6(1), 6(2) and 6(3) of the European Convention Human Rights (the ECHR).  These include the right to a hearing by an independent and impartial tribunal, the presumption of innocence, the right to have adequate time and facilities for the preparation of one’s defence, the right to have witnesses against one cross-examined and the free assistance of an interpreter if one cannot understand or speak the language used in court.  The EctHR has held that those facing criminal charges also have a privilege against self-incrimination
.  
2.2 Although, of course, the ECHR does not apply in Hong Kong, Article 39 of the Basic Law provides that the ICCPR shall remain in force and be implemented through the laws of Hong Kong, and Article 14 of the ICCPR confers substantially identical rights to those contained in Article 6 of the ECHR upon persons facing criminal charges.  Freshfields submits that the Appeal Board should, therefore, ensure compliance with the civil and criminal protections of Article 14 of the ICCPR.  Confidence in the Appeal Board will be marred if its procedures are successfully challenged on human rights grounds.
2.3 In particular, Freshfields considers that appellants are entitled to the following protections:
2.3.1
Burden of Proof.  The Draft Rules are silent as to which party has the burden of proving its case.  However, as the proceedings are “criminal”, appellants are entitled to a presumption of innocence, and accordingly the burden of proof in any case before the Appeal Board should be placed upon the Telecommunications Authority (the TA).  The CCAT has held that in proceedings before it, the burden of proof rests upon the Director General of Fair Trading.  Although the standard of proof in proceedings before the CCAT is the civil standard, the CCAT requires strong evidence to prove allegations made in competition proceedings due to the seriousness of such allegations
.

2.3.2
Cross-Examination.  Draft Rule 6(4) provides that the Appeal Board may limit cross-examination of witnesses.  However, this conflicts with Article 14(3)(e) of the ICCPR, which provides that persons charged with “criminal” offences have the right to have witnesses against them cross-examined.  Freshfields proposes that Draft Rule 16(4) be amended to allow appellants the right to cross-examine any of the TA’s factual or expert witnesses.

2.3.3
Privilege Against Self-Incrimination.  Draft Rule 10(1) provides that the Appeal Board may require witnesses to give evidence before, and produce documents or other material to, it.  As persons facing “criminal” charges are entitled not to incriminate themselves, Freshfields suggests that the Appeal Board should not be able to compel appellants or their representatives to give evidence or produce materials that would incriminate them.

2.3.4
Independent and Impartial Tribunal.  The Draft Rules are silent as to how the members of each Appeal Board will be selected.  Freshfields suggests that the principle that a tribunal should be independent and impartial implies that composition of the Appeal Board should not fall to the unfettered ad hoc discretion of the President.

3. Applications

3.1 Section 32N(4) of the Telecommunications Ordinance (the Ordinance) provides that notices of appeal must be lodged with the Appeal Board no later than 14 days after the appellant knew, or ought reasonably to have known, of the opinion, determination, direction or decision being appealed.  The Draft Rules provide that the notice of appeal must contain a summary of the principal grounds of appeal
, that permission to add a new ground of appeal will not be granted except in very limited circumstances
, and that the appellant must make full submissions, containing arguments supporting its appeal and, as far as practicable, annexing a copy of every document relied upon, including factual and expert witness statements, within 28 days of receipt of a notice served by the clerk to the Appeal Board or the time-frame specified by the Chairman or Deputy Chairman
.

3.2 Freshfields note that the timescale contained in the Ordinance and the Draft Rules is very short.  In particular (i) 14 days is an exceptionally short period for an appellant to prepare a notice of appeal setting out all grounds of appeal; and (ii) 28 days is short for the preparation of a full submission including arguments and factual and expert witness statements (although in the case of the full submission the total preparation time available to the appellant may be significantly more than 28 days).   

3.3 Freshfields proposes that Draft Rule 2(6) be amended to allow appellants to amend or expand their substantive grounds of appeal in their full submissions.  Such a measure would safeguard appellants’ right to adequate time for the preparation of their defence.

4. Additional Pleadings

4.1 The Draft Rules are silent as to whether an appellant may provide a reply to the TA’s response.  Freshfields notes that the CCAT rules provide the CCAT with a discretion to give directions that the parties file additional pleadings
, and considers that additional pleadings may be necessary for the appellant to rebut any new evidence or arguments relied upon by the TA.

4.2 Freshfields suggests that provision should be made either (i) for the appellant to be entitled to reply to the TA’s response as of right; or, in the interests of flexibility, (ii) for the Appeal Board to have an express discretion to allow appellants to reply where appropriate. 

5. Withdrawal and Consent

5.1 Draft Rule 17(1) provides that the appellant may withdraw an appeal only with the permission of the Appeal Board or, prior to the hearing, the Chairman or Deputy Chairman.  Freshfields submits that appellants should not be compelled to continue adversarial proceedings, and suggests that they should be entitled to discontinue all or part of an appeal at any time without leave except in specified circumstances (although such a course of action would be likely to have costs implications).

5.2 Draft Rule 24 provides that consent orders may be refused by the Appeal Board as it thinks fit.  The criteria on which the Appeal Board may refuse a consent order are not specified.  As parties may be bound to continue adversarial proceedings if such an order is refused, Freshfields proposes that the discretion of the Appeal Board should be limited in this regard to exceptional and stated circumstances, such as the undermining of the public interest.  

6. Confidential Information

6.1 Freshfields welcomes the discretion granted to the Chairman or Deputy Chairman to provide confidential treatment for part or all of the submission response and further particulars
.  Freshfields notes that it is likely that much of the material provided to the Appeal Board will be commercially sensitive, and suggests that the Chairman and Deputy Chairman should be ready to accede to requests for confidential treatment.  Freshfields also considers that parties should be able to request confidential treatment in advance of submitting material to the Appeal Board.

7. Minor Issues

7.1 The Draft Rules are silent as to whether the Appeal Board will make dissenting opinions, if any, available with its decisions.  Freshfields suggests that, in the interests of transparency, dissenting opinions should be published.

7.2 The Draft Rules make no provision for interventions in proceedings by third parties.  Freshfields considers that an express provision entitling the Appeal Board to allow the intervention of third parties where appropriate (and also allowing the appellant and the TA to reply to the observations of the intervener and to submit further evidence in response as necessary) should be made.
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