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I. Prologue


1.1		The paper ‘The 1998 Review of Fixed Telecommunications - A Consultation Paper’� issued by the Information Technology and Broadcasting Bureau on 30 April 1998 had as its purpose to consider :


1)	the current state of development of Hong Kong's local fixed telecommunications industry now that we are approaching the completion of the 3 year headstart granted to the local FTNS operators;


2)	the opportunities that exist for ensuring effective competition in both the local and external sectors of the fixed telecommunications industry;


3)	the appropriate industry structure which should be encouraged in Hong Kong, with particular emphasis on issues of licensing, network development and economic efficiency; and


4)	any necessary fine tuning of the policy and regulatory environment especially in regard to the regime of competitive safeguards employed in Hong Kong.


1.2		In response to the consultation paper, 30 submissions were received.  A summary of these submissions is at Annex B. The Government has considered these submissions and in this second consultation paper puts forward policy proposals to the industry for further comment.  Our intention is that policy decisions will be finalised before the external telecommunications services market is liberalised on 1 January 1999.  The principal policy proposals in this paper relate to :


i)	the moratorium on the issue of further FTNS licences;


ii)	the licensing of external telecommunications services operators from 1 January 1999; and


iii)	the licensing of external telecommunications facilities-based operators from 1 January 2000.


The issue of convergence of broadcasting and telecommunications is considered in the parallel 1998 Review of Television Policy.


1.3		After reviewing the submissions from a number of respondents, the Government considers that it would be appropriate to circulate to a wider audience its proposals to amend the Telecommunication Ordinance.  Earlier versions of these proposals had been circulated on 12 August 1996 and, following revisions, a further consultation paper was issued on 23 December 1996.  The proposals have again been revised to take account of comments received and latest developments in the telecommunications industry.  The Government considers that the issue of access by telecommunications and broadcasting facilities-based operators to buildings and other spaces deserves wider comments.  In addition, for a number of respondents to the 30 April 1998 consultation paper, the issues of interconnection arrangements, which are dealt with in the proposed amendments, were considered critical to a considered view of the review of fixed telecommunications.  For this reason a chapter has been included specifically in this consultation document on the proposed amendments to the Telecommunication Ordinance.


1.4		The Government would welcome comments on the proposals in this Consultation Paper.  Comments should be sent on or before Saturday, 3 October 1998 to :


Information Technology and Broadcasting Bureau�2/F, Murray Building�Garden Road�Hong Kong


Fax comments can be sent to :	2511 1458 (open)�	2827 0119 (confidential).


E-mail comments can be sent to itbbenq@itbb.gcn.gov.hk.


1.5		Please note that the Government reserves the right to make public all, or parts, of any submissions made to this Review.  Any material claimed to be commercially confidential would need to be clearly marked: the Government would take such marking into account in making its decision whether to release the material or not.


1.6		A glossary of technical terms used in this Consultation Paper is at Annex C for reference.





�
II. Moratorium on the issue of further local Fixed Telecommunications Network Service licences


2.1		The local fixed telecommunications services market has been competitive since 1 July 1995 when, after an open selection exercise, three new entrants were licensed as Fixed Telecommunication Network Services (FTNS) operators in competition with the former monopoly operator, Hong Kong Telephone Company (HKTC).  An FTNS licence allows licensees to construct a fixed telecommunications network and operate telecommunications services over that network.  The FTNS licences were originally granted only for the provision of local services and facilities.  One important function of the current exercise is to review the moratorium on the issue of further local FTNS licences.  This moratorium expired on 30 June 1998 and our commitment to review it is reflected in Hong Kong, China's obligations under the World Trade Organisation Agreement on Basic Telecommunications.


2.2		In the consultation document issued on 30 April 1998, the Government invited comments on its assessment of the progress in the development of the local FTNS market and whether applications for more FTNS licences should be invited.


2.3		Apart from some of the existing facilities operators, the majority of the submissions tended to support the further opening of the FTNS market.  The policy rationale for opening up the local market is to provide better and more efficient telecommunications for users - business and domestic - and to encourage innovation.  The Consumer Council was concerned that some three years after the start of competition, HKTC still had 98.5% of the exchange lines in Hong Kong.  So in its view the local telecommunications market was not significantly more competitive.  The Hong Kong Telecommunications Users Group saw no strong argument for an extension of the FTNS moratorium as existing licensees had enjoyed a substantial period of protection.  The Group considered choice for users could be increased by inviting further applications for FTNS licences.  The view of a number of telecommunications companies providing services over the lines of the FTNS licensees also favoured the ending of the moratorium.


2.4		There was a unanimity of views among significant overseas telecommunications operators that the moratorium had served its purpose in allowing the new FTNS licensees to become established in the market.  The time for restrictions had passed and in their view market forces should determine the number of participants.  A competitive market, without the possibility of the formation of cartels, could best provide full benefits to the consumer in terms of price, service quality and innovation.  One submission indicated that, in New York City, consumers and businesses could choose from 14 facilities-based carriers providing local service.


2.5		One mobile telecommunications operator, SmarTone, considered that, rather than additional FTNS licences, priority should be given to the removal of impediments (unspecified) to optimal competition between existing participants.  Control should be exercised in issuing any new licences - whether for services or facilities, local or external, lest such awards would be to the detriment of existing committed participants.  Sun Hung Kai Properties, a major shareholder in SmarTone, considered that as part of the narrowing of the regulatory distinction between fixed and mobile operators, the mobile operators should be allowed to lay backbone links - for which such operators would need an FTNS licence.  On the contrary, Hutchison Telecommunications (Hong Kong) Limited (Hutchison) which is both an FTNS and mobile operator, considered that mobile operators should not be given such rights, which should be reserved to existing FTNS licensees.  Furthermore, Hutchison suggested that the mobile operators’ existing rights to link directly with the external gateway should be terminated and the traffic taken over the FTNS networks to the external gateway.


2.6		Hong Kong Telecom (HKT) supported the ending of the moratorium, after an adjustment to the regulatory environment to permit HKT greater ability to respond to competition and with new operators expected to have a greater reliance on own-build facilities to reach customers.


2.7		The new FTNS licensees (New World Telephone (NWT), Hutchison and New T & T) put forward in separate submissions that the moratorium be extended to 2001 or 2002 (NWT).  They cited their difficulties in rolling out their networks, either through interconnection with HKT, or by building their own networks (because of difficulties in access to buildings and the MTR tunnels necessary to construct their backbone networks).  They do not consider the 3-year moratorium to be sufficient for the roll-out of a network of a wide enough coverage for effective competition with the dominant FTNS operator.  Nor do they consider the 3-year moratorium adequate to establish a market presence under a flat-rate local tariff regime which would not be fully re-balanced until 2001.  They consider the introduction of further licensees in the FTNS market at this stage would only further dilute competition and discourage further investment from the existing FTNS licensees.


2.8		The Government considers that there is a strong case for more effective and greater competition in the FTNS market.  It notes the difficulties experienced by the three new FTNS operators in achieving greater market penetration than the 2% that they have reached in their first three years of operation.  The Government accepts that there is a need to enhance the competition safeguards in its regulatory regime in order to provide more effective competition in the market.  To this end, we have made proposals in paragraphs 6.18 to 6.20.


2.9		The Government is aware that long term commitments to substantial and continued investments are required to establish a local FTNS network of a wide enough coverage to provide adequate competition with the dominant FTNS operator.  Also such investments would create more jobs which are particularly helpful in the current economic situation.  At the same time, the Government recognises that local telephone tariffs have stayed below cost and will continue to be so until rebalancing is fully achieved in 2001, and this would affect investment decisions.  In order to encourage further investments in this FTNS market, so as to provide greater competition, we could consider granting further FTNS licences or encouraging the three new FTNS operators to step up their investments and efforts in their networks by extending the moratorium for a limited period of time.  If further FTNS licences are issued, the licensees should be required to enter into commitments to provide networks which are comparable to the best of the three new FTNS licensees.  If the moratorium is to be extended , the three new FTNS licensees should be required to enter into commitments to further roll-out their networks to an extent considered acceptable by the Government for the purpose of providing effective competition with the dominant FTNS operator.


2.10		Before a decision is made on whether to grant further FTNS licences or to extend the moratorium, the Government would like to receive further submissions from the industry regarding their readiness to invest substantially in the local FTNS markets and the kind of commitments they are prepared to make.





�
III. Liberalisation of the external telecommunications market


a) Licensing of external services operators


3.1		The Government has progressively liberalised the external telecommunications market within the confines of the exclusivities granted in the HKTI licence.  To date, licences for such non-exclusive services and circuits have always been issued on an unlimited basis.  These licences are -


International Value Added Network Services (IVANS) including voice value-added service


Managed Data Network Services


Call-back Services


Self-Provided External Telecommunication Systems (SPETS)


Virtual Private Network (VPN) Services


International Simple Resale (ISR) for facsimile and data services


3.2		Following the Agreement with Hong Kong Telecom on the surrender of the HKTI licence which occurred on 31 March 1998, external services competition will be allowed from 1 January 1999 and external facilities-based competition from 1 January 2000.  In external services competition, operators can run competitive telecommunications services over the facilities (cables, satellite links, etc.) of a licensee permitted to own and operate such facilities.  In external facilities based competition, licensed operators can provide external facilities, or external public services over their own facilities.  The Government has already announced through the Policy Statement issued on 20 January 1998 that the existing FTNS operators will be automatically licensed for both external services and facilities-based services from these respective dates.


3.3		The April 1998 Consultation Paper sought views on whether further such external services licences should be issued.  It sought comments on the Government's initial position that, on the assumption that an appropriate set of interconnection arrangements can be struck for non-exclusive external services providers, the Government would propose not limiting the number of external services licences (including external voice ISR licences).  Such interconnection arrangements are necessary so that services can be delivered to all customers in Hong Kong. For many service providers, in order to do this, it will be necessary for them to use the facilities of an FTNS operator who will require payment for the services on a cost-based basis - the interconnection arrangements.


3.4		We intend that the interconnection arrangements will be such as to provide FTNS operators with sufficient revenue to cover all relevant costs of carriage of external telecommunications services on the local networks, including the appropriate cost of capital reflecting the risk involved in investing in the local infrastructure, such costs to be assessed on a forward-looking basis. This will help us ensure that there is commercial incentive for continued investment in the local infrastructure and that external services providers will fairly compensate the local network operators for the use they make of that infrastructure.  The TA will determine fair charges for interconnection between the external service providers and the local networks to ensure that the FTNS operation are adequately compensated and that external services providers (or their customers) will not be overcharged.  


3.5		The majority of respondents favoured the opening up of the external services market to an unlimited number of operators from 1 January 1999.  This would provide large benefits to consumers in terms of the variety of services and lower prices, in line with the policy objectives behind the Agreement for the early surrender of the HKTI licence.  The Provisional Legislative Council members, in approving the relevant parts of that Agreement, said that they wished to see maximum competition to avoid the formation of a cartel comprising the existing FTNS operators.  In their view, it was important that the competition provided by the call-back operators continued - and this would be very difficult to achieve in the new environment without an ability for them to use voice ISR.  This was a point made forcefully by the call-back operators.  If the operators currently using call-back are to be able to continue to mount effective competition, it will be necessary for them to have external services licences effective from 1 January 1999.  We do not wish to relax the competitive pressures on external services competition.


3.6		Of the FTNS operators, only Hong Kong Telecom welcomed the issue of an unlimited number of external services licences.  New World Telephone and Hutchison opposed this (as did SmarTone, a mobile telecommunications operator).  New T & T did not favour the approach, but recognised the strength of argument in favour, and argued that this course should only be adopted if the interconnection regime gave the FTNS operators appropriate recompense for the investments they were making in the local infrastructure.  The Government believes this will be the case, given the arrangement put forth in paragraph 3.4 above.


3.7		The Government proposes to issue external services licences on demand under a Public Non-Exclusive Telecommunications Services (PNETS) form of licence to operate services from 1 January 1999 (Annex D).  In the licence will be incorporated competitive safeguards, inter-alia, to ensure that affiliates of large carriers do not receive advantages from these carriers which are unavailable to other operators in Hong Kong. The issue of an unlimited number of external services licences would discourage the existing malpractices in the market of services operated without proper authorisation and relieve the TA of the regulatory burden of having to determine which services are within the scope of external services which certain classes of licensees are permitted to operate.


3.8		The Government would welcome views on its proposal of not setting a limit on the number of external services licences effective from 1 January 1999 and on whether fair competition safeguards incorporated in the PNETS licences provide adequate control.


�
b) Licensing of external facilities-based operators


3.9		External facilities for telecommunications comprise shares in submarine cables and satellite capacity, together with a network of relationships with other carriers overseas.  External facilities services require a heavy investment in terms of money and human resources.  There was concern among a number of respondents that only well-resourced large carriers could afford the necessary investment.  While this investment would help achieve one of our telecommunications objectives of preserving Hong Kong as the pre-eminent telecommunications hub for the region, there was concern that such investors may have little interest in improving Hong Kong's telecommunications infrastructure.  Against that the potential new entrants argued that their investment in external facilities should be welcomed as it would contribute to increasing Hong Kong's efficiency, especially important at a time of economic downturn.  In particular, external facilities competition, in the view of potential entrants to the external services market, would reduce the possibility of the formation of a cartel and thus result in reduced prices which will be passed on to consumers, both residential and business.  Another group of operators which come out strongly in favour of facilities competition in this exercise and the parallel consultation on the television environment were satellite broadcasters.  With the ending of HKTI exclusivities in external facilities from 1 January 2000, they expressed a desire to be able to carry third parties’ broadcasts and telecommunications services, thereby contributing to our dual policy objectives of making Hong Kong a telecommunications and broadcasting hub.


3.10	The Government considers, on balance, that we should welcome further competition in the external facilities-based services market from 1 January 2000, as a means to spur innovation, stimulate investment in our telecommunications infrastructure, improve service quality and reduce prices.  The approach would accord with our free market philosophy and give encouragement to new local and overseas investors.  Existing investors would continue to be encouraged to invest in the development of their own services, through providing carriage for others’ services at appropriate interconnection rates as described in paragraph 3.4. There could also be opportunities for new external facilities services providers e.g. satellite uplink and downlink facilities operators, which would provide added value to our telecommunications and broadcasting services.  At the same time, such a liberalised home environment will assist our telecommunications operators in expanding their businesses overseas.


3.11	As a means to promote facilities-based competition, the Government is co-ordinating development of a teleport - a facility for satellite dishes - at Chung Hom Kok on the south side of Hong Kong Island for satellite facilities.


3.12	The Government would welcome views and comments on the proposal to invite applications for external facilities-based operations from 1 January 2000 and to let the market set the number of such licences.





�
IV. Interconnection and access


4.1		In a liberalised telecommunications environment, there are two issues of particular concern : interconnection arrangements and access.


Interconnection


4.2		In paragraph 3.4, we have stated our position on the interconnection arrangements for external telecommunications services, namely that these arrangements will be set to provide appropriate incentives for the roll-out of local infrastructure.  We also intend, as set out in paragraphs 6.41-6.42 below, to initiate legislation to clarify the powers of the TA in respect of interconnection.


Access to buildings


4.3		The issue of access to buildings by telecommunications operators has been identified by a number of submissions to the April 1998 Consultation Paper as critical to a considered review of fixed telecommunications in Hong Kong.  Without being able to ensure access to buildings by all FTNS operators, our policy of enhancing consumer choice cannot be achieved.  Legislative proposals to assist in achieving such aims are put forth in paragraphs 6.22-6.30 below.


Facilities licences with limited geographic coverage


4.4		In the April 1998 Consultation Paper (paragraph 17 thereof), the Government queried whether it would be desirable to consider issuing licences with a limited geographic coverage. The majority of respondents indicated that they did not favour this as it could increase regulatory complexity (in defining the areas and determining interconnection arrangements, for instance), potentially put barriers in the way for other telecommunications operators to access these areas, thus paradoxically reducing consumer choice, assisting ‘cream-skimming’, and reducing incentives for the roll-out of the information infrastructure. 


4.5		One submission, though, did suggest that new technologies like Digital Enhanced Cordless Telecommunications (DECT) could be used over small areas.  With dual-mode GSM/DECT handsets, full mobility would be possible.  This could be considered in the context of the review of the market for cordless access services to be conducted soon.


4.6		However, in considering how to encourage the full cabling for broadband networks, the Government considers that there could be merits in encouraging the provision and operation of in-building (and in-estate) broadband networks in the so-called “intelligent buildings”.  We intend to create a new form of licence for the construction of, and subsequent operation of services over, such networks.  To prevent the developers from unfairly exploiting their positions in their respective buildings there have to be safeguarding conditions for the construction and operation of in-building (and in-estate) networks.  The TA would ensure that there would be full interconnection at reasonable costs of such in-building networks with other networks outside the buildings and that the right of access by network operators outside the buildings for extension of their own networks to their end-users within the buildings would be strictly enforced.  Occupants of such areas would continue to enjoy full choice of the provision of telecommunications networks and services.  The provision of in-building broadband networks with full interconnection requirements would promote economic efficiency as it would then not be necessary to duplicate facilities within buildings.


4.7		The Government would welcome views on its proposal to develop a licensing system for the provision of in-building (and in-estate) broadband networks and on the conditions that would be necessary to ensure full interconnection and strict enforcement of the right of access to provide genuine choice for consumers within the buildings or estates concerned.


�
V. Other issues raised in the 1998 Fixed Telecommunications Review


a) Fixed-mobile convergence


5.1		There were few submissions on this topic.  The majority of these submissions opted to retain the current distinction, arguing that the markets were still separate, differentiated, for example, by price, mode of pricing (time-charged and on a both-way basis) and physical requirements (spectrum and base stations versus cables). Some FTNS licensees argued that according mobile operators the same privileges as FTNS licensees when the formers’ facilities investments were less could undermine the FTNS business.  However mobile operators pointed out the substantial investment which they had made - $10 billion in the past three years -  and that mobile communications could play a significant role in both voice telephony and data communications in the future.  The Hong Kong Internet Service Providers Association pointed out that Internet applications were now available on mobile networks.


5.2		For the time being, the Government does not propose any substantial change to the ways in which mobile and fixed telecommunications are regulated but will keep this under review in line with economic and technological changes.  


5.3		However, the Government recognises that mobile communications are becoming an important tool for business and domestic use and therefore proposes to improve the ability of mobile telecommunications operators to provide ubiquitous coverage on all mobile networks throughout Hong Kong.  At present, the extension of mobile network coverage to shielded areas within buildings has occasionally been hindered by discriminatory treatment accorded by developers or landlords to mobile network operators.  In some cases, the cost of extending coverage into tunnels and buildings has been unduly increased because of the tunnel operators and landlords exploiting their monopoly position in charging excessive rent or access fees.  Therefore we intend to include appropriate provisions in the amendment to the Telecommunication Ordinance to deal with these problems.  Proposals to this effect are also contained in the legislative proposals alluded to in paragraph 4.3 above and set out in paragraphs 6.23-6.25 below.


b) The nature of regulation


5.4		Many submissions commented on the nature of regulation that would facilitate the development of the fixed telecommunication sector.  Consistent with the submissions received in the 1997 Telecommunications Review, many expressed considerable dissatisfaction with the policy of “light-handedness”.  For example, one FTNS licensee suggested that the light-handed policy had shielded the dominant carrier which, in its view, had imposed all kinds of administrative barriers to access to essential facilities and retarded the roll-out plans of the new FTNS licensees. Overseas carriers also urged the Government to maintain an active role in monitoring and enforcing the competitive safeguards to ensure that competition would not be stifled by the dominant carrier. 


5.5		HKT argued, however, that the regulatory environment in Hong Kong was interventionist, tilting towards the interests of new entrants.  They cited the low interconnection charges, the advanced level of local loop unbundling, the implementation of local number portability, an extensive set of telecommunications industry competition laws and some of the most restrictive tariffing procedures for incumbent carriers.  HKT suggested : “that liberalisation … should be accompanied by a lower level of intervention in the marketplace rather than a higher level of intervention.” Other commentators have suggested that nascent competition needed to be nurtured if it were not to be stifled by the accumulation of advantages of the previous monopoly operator.


5.6		As stated in the April 1998 consultation paper, the Telecommunication Ordinance bestows on the TA a wide range of powers and a broad set of discretions through which the TA can act in a number of formal and informal ways, and the label of 'light-handedness' may be misleading and ought to be discarded.  The regulation must be applied fairly but flexibly, adjusting to the evolving circumstances of the market.  The TA should be able to exercise his powers based on the Telecommunication Ordinance, the Government’s policy objectives and the demands of the market.  In exercising his powers, the TA will be subject to the disciplines imposed by natural justice, public accountability and judicial review.  As the level of competition increases, the need for regulatory intervention will decline - but that is not the position yet.  Nevertheless, the TA will keep this under review.  The TA has conducted a public consultation on streamlining of tariff approvals for the dominant operator and is considering the submissions.


c) Competitive safeguards


5.7		Most of the comments received considered the competitive safeguards currently adopted in Hong Kong to be adequate.  However, some expressed concerns about the lack of deterrent effect on the incumbent operator, primarily because of the low level of fines when compared with the commercial gains, the perceived lateness of action by the TA and the lack of enforcement against the violator to compensate for the "damage" done to its competitors, and called for increased enforcement.


5.8		The Government is working towards amending the Telecommunication Ordinance to consolidate the provisions in the FTNS licences for the promotion of fair competition in the market for public telecommunications services.  The statutory power on the competitive safeguards will thereby be improved and the enforcement strengthened.  The issue is also referred to in paragraphs 6.14-6.20 below.


5.9		There were a few submissions commenting on the close relationship between Hong Kong Telecom IMS and the incumbent carrier, and calls for divestiture to be re-examined. It should be reiterated that the Government is satisfied with the efficacy of the financial monitoring and separation regime and the IMS special licence conditions which apply to the HKTC/IMS relationship.  The TA will continue to ensure that the relationship is kept under review.  


d) Local tariffing issues


5.10	Very few comments were made on local tariffing issues.  With Hong Kong Telecom allowed to rebalance local tariffs progressively over the next three years, thereby removing a very significant market distortion, this is not surprising.  Those that did so were supportive of the removal of cross subsidisation. Global One considered that the rebalancing of local tariff would help promote investment in the local infrastructure by giving correct price signals to the market.


�
VI.	Regulatory Issues requiring amendments to the Telecommunication Ordinance (Cap. 106)


Introduction


6.1		The last major amendment to the Telecommunication Ordinance (Chapter 106) was made in 1993 in preparation for the introduction of competition in local fixed telecommunication network services.  In order to bring the Telecommunication Ordinance up to date and make it more suitable to cope with anticipated developments in the telecommunications sector, the Government has formulated proposals for further amendments to the Telecommunication Ordinance.  The proposals aim mainly to -


(a)	consolidate the provisions for the promotion of fair competition in the market for public telecommunications services, particularly to incorporate into the Telecommunication Ordinance such conditions already written in the FTNS licence;


(b)	update, consolidate and clarify certain provisions concerning access to land and interconnection which are already in existence in the Telecommunication Ordinance; in particular there is a proposal to extend to mobile telecommunications operators rights of access to land on a cost plus basis;


(c)	streamline licensing procedures to cope with the rapid developments in the telecommunications industry; and


(d)	provide the TA as the statutory regulator with explicit legal powers in areas like radio spectrum management and technical standards.


6.2		The first draft of the Telecommunication (Amendment) Bill (the Bill) was completed in August 1996.  On 12 August 1996, the TA issued a consultation paper inviting comments from the telecommunications industry and interested parties on a draft of the Bill.


6.3		After considering the comments received in response to this consultation, a revised draft (dated 23 December 1996) of the Bill was prepared and further views on the revised draft were sought from the telecommunications industry and interested parties on 23 December 1996.  In response to the invitation of comments on the draft of 23 December 1996, 12 submissions were received.  In March 1997, three additional submissions from seven operators of public mobile services were received specifically on the statutory right of access to land of mobile operators for coverage extension.  A summary of the major comments and the Administration’s responses can be found on the OFTA home page http://www.ofta.gov.hk and the ITBB home page http://www.info.gov.hk/itbb.


6.4		This chapter summarises the proposals and results of the previous two consultations and seeks further views on the amendments proposed since 23 December 1996 from the telecommunications industry and interested parties before finalising the Bill for introduction into the Legislative Council.  A copy of the current draft of the Bill can be found on the OFTA and ITBB home pages, the addresses of which are at paragraph 6.3 above.


�
The Main Proposals


Functions and Powers of the TA


6.5		The Telecommunication Ordinance does not stipulate the parameters within which the TA should regulate the industry. This causes problems to the TA in discharging his responsibilities and to the industry which may consider the parameters of his powers not sufficiently transparent.  As a result, the Government proposed in August 1996 to introduce new provisions to set out explicitly the general functions of the TA.


Exercise of TA’s Powers


6.6		After considering the comments received from the consultation in August 1996, the Government added in December 1996 new provisions to require the TA to state reasons on the exercise of his powers.  The submissions in December 1996 also suggested that TA’s decision should be subject to a general obligation of consultation.  The Government considers that a general obligation of consultation is not practical as there are many decisions which have to be taken by the TA on a routine basis.  But it is already the practice of the TA to consult relevant parties prior to making significant decisions and we intend in the Bill to include provisions to formalise the consultation mechanisms. A consultation requirement and the requirement to issue and follow guidelines for the exercise of powers had been added to a number of provisions, including those relating to the creation of class licences, determination of dominance, spectrum planning and designation of frequency bands for spectrum utilisation fees.


TA’s Power on International Accounting Arrangements


6.7		The August 1996 Bill proposed to expand the TA’s power in the areas of international accounting rates.  Concerns were expressed on whether this would empower the TA to interfere with the negotiation of commercial agreements between carriers on accounting rates.   After consideration of the comments generated in August 1996, the Government, in December 1996, revised the provision to confine the disallowal power of the TA to stopping “anti-competitive practices” or ensuring compliance with international obligations. Based on further discussions with the industry after the consultation in December 1996, we now intend to confine the TA’s power in this regard to that of issuing directions in relation to the “distortion of competition” only.  The issue of directions in other circumstances related to this provision will be covered in other provisions of the Bill (e.g. stopping practices preventing or substantially restricting competition in international telecommunications is covered in provisions addressing anti-competitive practices) or licence conditions (e.g. compliance with any obligations of Hong Kong under international treaty, convention or agreement).


6.8		One respondent to the consultation in December 1996 suggested that the TA should be empowered to issue guidelines only, instead of issuing direction on accounting rates.  However, the Government considers issuing directions a more effective administrative tool because non-compliance with directions can be dealt with by fines followed by revocation or suspension of licences.


Licensing


6.9		Under the present licensing framework in the Telecommunication Ordinance, the Chief Executive-in-Council has a general licensing power and a power to grant exemption from licensing.  At the same time, the TA may grant licences in a form specified in the Telecommunication Regulations.   This licensing framework has been found to be inflexible and inefficient to cope with rapid developments in the telecommunications industry.  For example, when the need to issue licences for a new type of service arises, the Telecommunication Regulations must be amended by the Chief Executive-in-Council to provide for a new form of licences before the TA may issue such licences.


6.10	In order for the TA to act quickly and responsively to new technology and service offerings, we propose the following licensing framework -


(a)	Chief Executive-in-Council to continue to prescribe the conditions in, and issue, exclusive licences;


(b)	SITB to prescribe, after industry consultation and through Regulation, the general conditions of carrier licences which the TA may issue;


(c)	TA to issue the carrier licences prescribed by SITB, and to prescribe the conditions in, and issue, all other licences under the Telecommunication Ordinance; and


(d)	a new system of class licences for the supply of certain telecommunications services and to operate certain networks.


6.11	Pending a review of the licensing regime in the Broadcasting Bill in the context of the 1998 Review of the Television Policy, the powers for the issue of sound broadcasting licences under Part IIIA of the existing Telecommunication Ordinance will not be affected.


Class Licence


6.12	We propose that for the supply of certain telecommunications services and to operate certain networks there should be a new system of class licences.  The scope of individual class licences and their terms and conditions will be determined by the TA after industry consultation.  Under a class licence, there would be no need for a person intending to supply the specific services or operate the specific networks to apply for an individual licence provided that he complies with the conditions specified in the class licence. The class licence system will also replace the system of Exemption Orders, for example for cordless telephone equipment, thus placing the operation of such equipment firmly within the Ordinance framework rather than outside it.


Requirement to Obtain a Licence


6.13	Section 8 of the Telecommunication Ordinance imposes a licensing requirement on any person establishing or maintaining any means of telecommunications for the purpose of providing public telecommunications services.  It does not however cover, beyond doubt,  those who provide services using facilities established or maintained overseas and those who provide non-facility-based services.  We propose an amendment to section 8 to clarify the matter by subjecting the act of providing all public telecommunications services in Hong Kong to the licensing requirement.  Section 8 also requires a person who operates or maintains a means of radiocommunications to obtain the appropriate licences.  The licences usually last for a year and hence the concerned parties have to pay the annual licence fees.  In order to improve the efficiency of the licensing regime, the Government proposed in August 1996 to empower the TA to issue a permit for carrying out an activity restricted under section 8 for a period up to six months for the purposes of field tests, demonstrations at trade fairs etc.


Economic Regulation


6.14	A comprehensive set of competitive safeguards were written into the four non-exclusive FTNS licences issued on 1 July 1995.  In order to put beyond doubt the TA’s powers in enforcing these safeguards, we have proposed that some of these measures be incorporated into the legislation, for instance -


(a)	Requiring licensees to publish their tariffs.


(b)	Forbidding the bundling of services, i.e. combining a number of services into a single tariff without offering consumers the opportunity to select the services at individual tariffs, unless the prior approval of the TA has been given.


(c)	Requiring licensees to adopt the specified accounting practices in their reports to the TA in order that he may identify correctly the costs and revenues for different services or kinds of services.


(d)	Empowering the TA to require any persons who provide public telecommunications services to supply information relating to their business, and if necessary, to disclose such information should public interest so require.	


(e)	Empowering the TA or any person he has authorised to enter the premises of any persons providing a public telecommunications service and to inspect or test the equipment and facilities installed therein for compliance of the licence conditions.	


(f)	Prohibiting licensees from engaging in anti-competitive practices (such as collusive price fixing agreements).	


(g)	Prohibiting the dominant operator from abusing its market position by, for example, predatory pricing, price discrimination, imposing harsh contract terms, tying arrangements and discrimination in the supply of services to competitors.	


(h)	Forbidding misleading or deceptive conduct in relation to providing or acquiring networks, systems, installations, customer equipment, services etc.	


(i)	Prohibiting the dominant operator from discriminating between persons who acquire those services in the market on the charges or the conditions of supply.


Tariffs


6.15	Regarding (a) above, some respondents to the consultation in December 1996 expressed the view that the TA should approve tariffs as soon as reasonably practicable and establish procedural rules for tariffing that are conducive to competition.  These concerns the TA has addressed in his policy statement issued in December 1996.  Further development of the tariffing rules is now the subject of a separate consultation exercise by the TA. 


Obtaining Information from Non-Licensees


6.16	Apart from (d) above, the TA may need to obtain information from persons other than the licensees in discharging his regulatory functions.  We proposed in August 1996 to include a new provision in the Telecommunication Ordinance for this purpose and subject this power to a magistrate’s order as a check and balance measure. 


Disclosure of Information Supplied by Licensees


6.17	Regarding (d) above, after reviewing the comments on the consultative paper of August 1996, the Government included in the consultative paper of December 1996  the procedure which the TA must follow before he decides to disclose information obtained from licensees.


Competitive Safeguard Provisions


6.18	As regards (f) and (g) above, some respondents to the consultation in December 1996 suggested that specific types of potentially anti-competitive behaviour should be added to the Bill.  The Government considers it more appropriate to have general provisions in the Bill rather than specifics which tend to cover only problems identified or known at the time the Bill is drafted.  We are reviewing the penalties for anti-competitive conduct and would welcome views on the current proposal of increasing the existing penalties ten times.


Prohibition on Price Discrimination


6.19	After incorporating the comments on the consultative paper of August 1996 in relation to (i) above, the provision was further amended in December 1996 so that only price discrimination which, in the opinion of the TA, is anti-competitive will be prohibited.  In the consultation in December 1996, one respondent suggested that the prohibition of discrimination should apply only to end-users of the services only.  The Government considers that the prohibition should apply to discrimination between customers who are end-users and also to customers who are service providers.


6.20	Another respondent proposed that the dominant carrier should be required to provide all basic level services� to other carriers where they are utilised in the provision by the dominant carrier of its own high level services�.  The Government considers that this should be dealt with by the TA, on a case by case basis, through interconnection determination and enforcement of legislative provisions and licence conditions against anti-competitive practices and abuse of dominant position.  The requirement is too sweeping to be included in the primary legislation.


Telecommunications Lines on Seabed


6.21	Part IV of the Telecommunication Ordinance contains provisions governing the use of land for telecommunications lines.  The definition of “land” applicable to these provisions however does not include the seabed within the boundaries of Hong Kong on which telephone lines and cables are already laid.  The Government proposed amendments to be made to the relevant provisions in August 1996.


Access to Services and In-building Wiring


6.22	In order for the benefits of competition to reach all sectors of the community, members of the public should have unimpeded access to the full range of services available in the market.  The Government proposed in August 1996 that the Telecommunication Ordinance should protect the residents’ rights of access to telecommunications from being restricted or deprived by any terms in lease agreement, Deed of Mutual Covenant or other commercial contracts.


Statutory Right of Access to Land for Operators of Public Mobile Services


6.23	The existing section 14 of the Telecommunication Ordinance provides that any licensee authorised by the TA has the statutory right of access to enter any land to place and maintain “telecommunications line”.  The existing definition of “telecommunications line” is such that it probably does not cover installations for radiocommunications. In response to the consultation in December 1996, mobile services operators proposed an amendment to section 14 of the Telecommunication Ordinance so that they, like the FTNS operators, could be authorised by the TA to gain access into the premises concerned for the installation of radiocommunications equipment in order to extend their network coverage. The proposal would relieve the public mobile services operators of the problems they have encountered in gaining access to rooftops, shopping arcades and tunnels for the installation of equipment to extend their network coverage to the areas concerned or in having to pay excessive rent for such access.


6.24	After considering the issue, the Government considers that it is not justifiable to extend the statutory right of access to encompass rooftop sites because alternatives to any particular location are usually available.  The Government expects mobile services operators to negotiate rental agreements on a commercial basis with the landlords of such sites.  But for tunnels and other confined areas, such as indoor shopping arcades, the issue is different.  There is no alternative to placing the radiocommunications equipment inside those areas if the network coverage is to be extended into those areas.  Therefore the Government considers that, in those cases, there is justification for extending the right of access under section 14 to mobile services operators.  This will place the operators in a fairer bargaining position in their negotiations with the landlords or tunnel operators.  The mobile services operators are expected to pay reasonable rental for the use of the space taken up by the equipment installed by the operators.  If no agreement can be reached, then the TA may make a determination.  This contrasts with the statutory right of access for the FTNS operators and the subscription television operator, which may be exercised without paying any access charge.  The strengthened section 14 accords with the views of telecommunications users as expressed by the Hong Kong Telecommunications Users Group.


6.25	The Government is aware that a number of commercial agreements concerning access to tunnels and confined areas have already been concluded.  The Government does not intend that the amended section 14 should affect these existing commercial agreements because, as a general rule, it is contrary to legal policy to use legislation to upset contracts voluntarily entered into.


Compulsory Purchase of In-Building Wiring by Owner of Flats


6.26	 In the consultation exercises of 1996, it was proposed that a resident owner or occupier be given the statutory right to acquire, by purchase, from the carrier to which he is subscribing the telecommunications line beyond the network termination point of that carrier.


6.27	Commenting on the proposal in December 1996, the dominant FTNS operator argued that the provision allowing compulsory purchase would remove the incentive for FTNS operators to install in-building block-wiring for fear that the owners of the flats would exercise the right of purchase after the FTNS operator had invested in the in-building wiring.  Doubt was also cast on the ability of the flat owners to maintain the block-wiring purchased.


6.28	We accept that allowing one carrier to control the wiring for the delivery of telecommunication services to individual premises of the customers is out-of-line with the multi-network environment of Hong Kong.  However, after considering the concerns of the FTNS operators, we consider that alternative measures to the compulsory purchase provision proposed in 1996 may be more effective in overcoming the "bottleneck" problem of in-building wiring.  They are:


(a)	A new provision to be included in the Telecommunication Ordinance declaring that any agreement or arrangement restricting the right of access of occupiers of the premises to telecommunication or broadcasting services outside the building is void (see para 6.22 above);


(b)	Clarification of the provisions in the Telecommunication Ordinance which empower the TA to determine the so-called “Type II” interconnection to the in-building wiring by telecommunication or broadcasting network operators other than the owner of the wiring (see para 6.42 below);


(c)	Licensing of developer provided and operated in-building broadband networks (see para 4.6 above);


(d)	Mandatory provision of access facilities for new buildings (see para 6.29 below).


Mandatory Provision of Access Facilities for New Buildings


6.29	The Information Infrastructure Advisory Committee, which was set up in March 1997 to advise the Director-General of Telecommunications, has advised that the lack or inadequacy of access facilities (equipment rooms, ducts, risers, conduits, etc.) for telecommunications cabling in the existing buildings of Hong Kong is a significant barrier to the extension of the telecommunications services, and the information infrastructure in future, to the end-users.  At present, under the Telecommunication Ordinance, although the statutory right of access for network installation has been provided for, there is no mandatory requirement for adequate access facilities to be provided.  To overcome this barrier, the legislation should be amended such that the provision of access facilities meeting prescribed standards will become a mandatory requirement.


6.30	As regards existing buildings, due to physical constraints such as space limitation, it may not be feasible to retrofit them to provide for the access facilities to the prescribed standards.  For such buildings, access to the existing access facilities and in-building wiring to all network operators on a fair and non-discriminatory basis should be made mandatory.  Section 14 already provides for the Telecommunications Authority to authorise licensees (telecommunications and broadcasting services) to place and maintain telecommunication lines in, over or upon any land.  However, there are practical problems in implementation.  Existing legislation and licence conditions will be reviewed to ensure more effective implementation.


Technical Regulation


6.31	Following deregulation of the fixed network market, the Hong Kong Telephone Company Ltd. (HKTC) no longer certifies telecommunications equipment against the applicable technical standards and specification, and such work has been taken over by the TA.  However, the Telecommunication Ordinance currently does not provide the TA with explicit power to set technical standards for telecommunications equipment or to conduct type approval and certification of telecommunications equipment.  We therefore proposed in August 1996 to establish the TA as the authority for telecommunications standards in Hong Kong, under the Telecommunication Ordinance, to ensure quality, uniformity and connectivity of apparatus and hence quality service provision.


Numbering Plan


6.32	Section 4 of the Telephone Ordinance (Cap 269) provides the TA with powers to administer the telecommunications numbering plan in Hong Kong.  As the FTNS licences were issued under the Telecommunication Ordinance, it is no longer necessary to regulate the activities of HKTC by a separate piece of legislation.  Before repealing it, it is necessary to incorporate the provisions on numbering plan into the Telecommunication Ordinance.


Special Number Arrangement


6.33	Respondents to the consultation in December 1996 had pointed out that the allocation and sale of the right to use a number or code would in effect put a surcharge on the licensees or the public.  They suggested that the proceeds should go to charity.  Although the Telephone Ordinance has provided for the powers of the TA to levy a fee for the use of telecommunications numbers and codes which is not tied to the administrative costs, legal advice has indicated that the TA may not have the powers to channel the proceeds to charity.   After further consultation on this proposal, the Government has now added a new provision to enable SITB to make regulations to require the proceeds from the lease or sale, less administrative or other costs, of special numbers be paid to charity, to promote education, research or development connected with telecommunications, or information technology, or into a fund established and managed by the TA for holding of such proceeds and subsequent payment for charity and other permissible purposes.


Radio Frequency Spectrum Management


6.34	Under the present Telecommunication Ordinance, the TA discharges his responsibility for managing the radio frequency spectrum of Hong Kong through licensing.  He has not been given explicit legal powers under the legislative framework to plan and manage the radio frequency spectrum and assign radio frequency channels to operators or other bodies for use.  In view of the tremendous growth of the radio communications sector, the Government proposed in August 1996 that the TA’s powers in these areas be spelt out explicitly.  We also proposed that the TA should be made the authority to assign orbital positions of satellites and the allocation of radio frequency channels for satellite communication purposes.


6.35	Another important function of the TA in managing the radio frequency spectrum is the prevention of interference.  The Government proposed in August 1996 that the TA be empowered to give directions to persons causing direct or harmful interference and to require relevant apparatus to be submitted for testing of compliance with specified limits.


6.36	Radio frequency spectrum is a limited community resource. In order to promote more efficient use of this valuable resource in Hong Kong, the Government proposed in August 1996 to levy a spectrum utilisation fee on users, particularly those who make profits out of or in the course of using the spectrum assigned to them.  A fee pitched at the appropriate level may encourage the use of non-radio means of communication (e.g. cable) which could achieve a higher efficiency in the utilisation of the spectrum.  It was therefore proposed to introduce new provisions for the TA to designate frequency bands on which an utilisation fee will be levied and for the Financial Secretary to determine the level of fees and the basis of fee calculation.


6.37	The proposed spectrum utilisation fees, however, should not give users any ownership or a right to exclusive occupation of the assigned frequency bands. Appropriate steps will be taken to ensure that the utilisation fee will not lead to any speculative activities for buying and selling frequency bands and to provide the TA with adequate flexibility in spectrum planning to meet community needs. 


Inspection of Records, Documents and Accounts


6.38	For the purpose of enabling the TA to perform his statutory functions more effectively, he needs to be empowered to inspect and copy records, document and accounts relating to the business of any person who provides a telecommunications service, or to authorise another person to do so. The objective is to protect consumer interests.  Proposals in this respect has been made by the Government in August 1996.


Universal Service Obligation


6.39	Under the present arrangement, HKTC is subject to the universal service obligation (USO) which requires the company to ensure that a good, efficient and continuous basic service is reasonably available to all persons in Hong Kong.  The Government proposed in August 1996 that new provisions in the Telecommunication Ordinance are necessary for the TA to establish a system for calculating a reasonable contribution to be made by all FTNS and mobile phone licensees to the cost of meeting this obligation.


6.40	Commenting on the consultative paper of December 1996, a respondent proposed that the fair contribution concept of USO should be included and the scope should be widened to include other licensees other than the dominant operator.  The Government is of the view that the primary legislation should provide for the concepts and principles of USO.  As regards the administrative details, three rounds of consultation on USO have been conducted by the TA outside this legislative amendment exercise since April 1996.  The finalised administrative details have been set out by the TA in his Statement “Universal Service Arrangements : the Regulatory Framework” issued on 14 January 1998.


Interconnection


6.41	Section 36A of the Telecommunication Ordinance empowers the TA to determine the terms and conditions of interconnection agreements among operators.  The purpose is to enable customers of a network or service to be able to communicate with, or gain access to, the customers or services connected to other networks or services.  We consider that the interconnection agreements should govern the relationship between the operators establishing and maintaining the telecommunication systems or services in question and the owners of the systems do not come into play in the interconnection agreements.


6.42	In the light of operational experience, it has been found that the existing section 36A is not sufficiently explicit.  We therefore proposed in August 1996 that section 36A be amended to better define the meaning and types of interconnection and to outline the scope of the terms and conditions of interconnection agreements on which the TA could make determination.  It was generally accepted by the industry that the determination of interconnection charges by the TA should be based on costs.  It was also considered necessary to include an explicit provision to empower the TA to specify the appropriate costing methods of determining the interconnection charges. Clarification of the TA's existing powers under the present legislation will be sought specifically in relation to appropriate costing method and Type II interconnection (which means interconnection with the local loops operated by an FTNS licensee).  Section 36A would put it beyond argument that the TA may determine interconnection at any technically feasible point. 


6.43	Based on the comments from the consultation in August 1996, the revised proposal in December 1996 specified that the TA might waive the filing requirement in relation to a particular interconnection agreement or interconnection agreements of a certain kind.  Concerns were then expressed about this.  We have now revisited the proposal to give the TA the discretion of waiving the filing requirements for interconnection agreements, such as interconnection agreements which are numerous in numbers and of insignificant impact on consumer interests. The consultation document has also put forth the procedure which must be followed by the TA before publishing an interconnection agreement or any part of it.


Sharing of the Use of Facilities


6.44	Apart from sharing of networks via interconnection, sharing the use of other facilities, like duct space and conduits, is sometimes required. The purpose is to minimise environmental disruption and to avoid wasteful and uneconomic duplication of facilities.  The Telecommunication Ordinance currently does not give the TA the powers to direct persons who own or control the “bottle-neck” facilities to share their use with carriers or operators.  We proposed in August 1996 that new provisions for the TA to give direction in this respect be introduced.


Remedies


6.45	The Telecommunication Ordinance currently does not provide persons, who are affected by a breach of the Telecommunication Ordinance, licence conditions or other regulatory provisions, the right to seek civil remedies by way of an action for damages, an injunction or account for profits against the licensees concerned. We proposed in August 1996 that a new provision on this be added to the Telecommunication Ordinance.  While some respondents were supportive of this provision as it would provide civil remedies to those suffering damages as a result of anti-competitive practices, others were concerned that this proposed provision would result in unnecessary litigations.  After considering the comments, the present proposal is to limit the right to seek civil remedies only to cases where the TA has  issued a direction to require a person to stop a breach and yet that person has failed to comply with the TA’s direction and a third party suffers damages as a result.


Repeal of the Telephone Ordinance (Cap 269) and Three Subsidiary Items of Legislation of the Telecommunication Ordinance


6.46	Following the issue of the FTNS licences to regulate local telephone services, the provisions under the Telephone Ordinance have been reduced to that of providing for the powers to impose price control on the Hong Kong Telephone Company Limited and the management of the numbering plan for telecommunications in Hong Kong.  With the incorporation of the provisions for the numbering plan into the Telecommunication Ordinance by virtue of the proposed amendment to the Ordinance, the Telephone Ordinance will become redundant and will be repealed.


6.47	With the surrender of the Hong Kong Telecom International Limited (HKTI) exclusive licence on 31 March 1998, the Charges for Radiotelegrams Order (Cap 106 sub. leg.) and Telecommunication (Cable and Wireless (Hong Kong) Limited) (Exemption From Licensing) Order (Cap 106 sub. leg.) are no longer applicable.  In addition, the Telecommunication (Closed Circuit Television Systems) Regulations (Cap 106 sub. leg.) have not been enforced for over a decade and the provision for interference protection in these regulations will be adequately covered by the proposed amendments to the Telecommunication Ordinance.  Therefore, it is intended that these three subsidiary pieces of legislation under the Telecommunication Ordinance be repealed.


6.48	The Government would welcome views on the proposals to amend the Telecommunication Ordinance.  These views will be considered before final proposals to amend the Ordinance are put to the Legislative Council.





� Copies of the consultation paper can be downloaded from the homepage of Information Technology and Broadcasting Bureau at http://www.info.gov.hk/itbb.  The principal issues are set out in the extract at Annex A.


� "Basic level services" are basic building blocks inside the transmission and switching networks which are used to establish high level services - e.g. local loop, inter-exchange transmission facilities.


� "High level services" are services normally offered to ordinary customers - e.g. telephone and facsimile services.
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