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INTRODUCTION





	This paper reports the outcome of the public consultation exercise and Government’s policy decision on the regulation of obscene and indecent materials transmitted through the Internet.





BACKGROUND





2.	At a joint meeting of the LegCo Panel on Recreation and Culture (now retitled LegCo Panel on Broadcasting, Culture and Sport) and the LegCo Panel on Information Policy on 22 July 1996, Members were consulted on a range of possible measures to address the concerns over the availability of obscene and indecent materials on the Internet.  We undertook to report back to the Panels the outcome of the public consultation and to advise the Panels of the Government’s decision on the way forward.





CONSULTATION EXERCISE





�3.	Two meetings were held with Internet Service Providers (ISPs) to specifically solicit the industry views.  At the close of the consultation period, 18 written submissions were received.  A summary of the views and comments expressed is attached at Annex A.





POLICY CONSIDERATIONS





4.	In considering whether content regulation should be applied to the Internet, the following principles are key :





the need to preserve the free flow of information, safeguard the individual’s rights and freedom of access to information and of expression;





the community’s wish and expectations regarding the protection of public morals and our young people;





the impact of regulation on the development of information technology; and





the enforcement and effectiveness of any legislative/regulatory scheme.





5.	We have to strike a balance between protecting our young people and preserving the free flow of information.  This principle has been applied across all our existing content regulation regimes i.e. film, the print and the electronic media, albeit to a different degree.





6.	As regards the impact of regulation, our Internet industry is still at an early developmental stage.  Our stated aim is to promote and facilitate technological development in support of our economic activities.  Our proposals on regulating the Internet must not therefore obstruct progress on developing our service-based and information-based economy.





7.	The effectiveness of any regulatory measures is critical in our policy consideration and this is the one area which poses the greatest limitations.  Vast volumes of information can be transmitted on the Internet anonymously and at extremely high speed.  Much of materials posted thereon are of a transient nature lasting only for a few days.  To attempt, actively, to monitor content on the Internet would be impractical and unproductive.  Furthermore, because of the increasingly global nature of the Internet, it is becoming more difficult to differentiate between local materials and those originating from overseas.





8.	The Attorney General’s Chamber (AGC) has advised that the Control of Obscene and Indecent Articles Ordinance (COIAO), as it now stands, can already apply to the control of obscene and indecent electronic publications.  However, its effectiveness has yet to be fully tested.  It remains to be seen, for instance, whether the court will take the view that ISPs, by providing access to obscene sites, are publishing obscene materials and therefore committing an offence.  The AGC has further advised that consideration should be given to amending the definitions for the words “article” and “publishing” to cover the storage and transmission of infringing electronic information or data by and between computers.





9.	Legislative intent aside, the fact that objectionable materials may originate from overseas adds further complications as we have no jurisdiction outside the territory of Hong Kong.  Also, there will be problems in any attempts to obtain evidence of a suspected offence originating from outside Hong Kong.





CONCLUSIONS





10.	Having regard to the above policy considerations and in the light of the comments received from the consultation exercise, the Government has decided not to introduce regulatory controls on the Internet at this stage.  In coming to this decision, we have taken into account two factors in particular.





11.	The first concerns the extent and seriousness of the problem, i.e. the number of Internet users in Hong Kong and the incidence of Internet users encountering obscene or indecent materials on the Internet.  Unlike other forms of publication, the chance of people being involuntarily exposed to pornographic materials on the Internet is minimum.  In fact, it can be argued that unless a user decides to access the Internet and search for such sites, such materials will not come in his way at all.  Statistically, we have so far received only three public complaints about the existence of objectionable materials on the Internet and the Bulletin Board Systems (BBS).





�12.	The second relates to the regulatory experience of other countries.  For Members’ reference, a summary of the regulatory approaches adopted by overseas countries is at Annex B.  We are not alone in having to face and tackle the regulatory challenge posed by the Internet.  Whilst most countries including the US are still struggling, we believe there are merits in us taking reference of others’ experience i.e. to follow rather than lead in adopting a particular course of regulatory action.





RECOMMENDATIONS





13.	Notwithstanding the above considerations, we believe that some appropriate Government-led and initiated actions are warranted.  Accordingly, we would pursue the following : -





we would build on our dialogue with the ISP industry and continue to encourage them to develop a self-regulatory framework along the lines of what was proposed in the consultation document, namely an industry-developed Code of Practice for compliance.  In this regard, some of the ISPs have formed an Internet Service Providers’ Association (ISPA) in mid November 1996 to, inter alia, jointly discuss the local development of the Internet business and to develop codes of practice for the industry.  We also understand that the ISPA is currently drawing up a Code of Practice which will cover, among other things, the regulation of pornographic materials available on the Internet;





we would actively encourage and promote the use of filtering and/or labeling tools to enable parental guidance to be exercised;





within the overall objectives to promote computer literacy in schools, we would include the proper use of the Internet in such programmes and for the general population, publicity campaigns would be launched to arouse public awareness; and





no legislative amendments to the COIAO would be considered for the time being but a review would be conducted one year after the introduction of a Code of Practice in order to assess its effectiveness.  In the meantime, we will keep in view the development of the Internet including the number of users and the extent of the problem.





THE NEXT STEP





14.	We will brief the ISPs of the above decision and will hold discussions with them on the development of the Codes.  Where necessary, we will give assistance to them in the process.
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