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I.
PROLOGUE

1.1
Hong Kong is a free, open and dynamic society.  We cherish the free flow of information and respect the individual’s right of access to information, freedom to publish and freedom to express an opinion which are rights guaranteed under the Basic Law.  Government’s long‑standing policy is to strike a proper balance between protecting public morals and our young people on the one hand and preserving the free flow of information and safeguarding the freedom of expression on the other.  While the Control of Obscene and Indecent Articles Ordinance (COIAO) seeks to restrict the publication, circulation and display of obscene and indecent materials, free expression and freedom of publication are protected.  There is no compulsory censorship on publications.  Publishers may however voluntarily submit articles to the Obscene Articles Tribunal (OAT) for classification rulings if in doubt.

1.2
To ensure that our regulatory regime is able to meet the changing needs and expectations of the community, we conduct regular reviews of the operation of the COIAO.  The last review was conducted in 1995 resulting in the enactment of a package of measures to enhance and improve the effectiveness and operation of the COIAO.  These include new and additional measures to restrict the publication of indecent articles, strengthening of the enforcement powers of the Police and the Television and Entertainment Licensing Authority (TELA), adjustment to the level of penalty for publication of indecent articles to maintain its deterrent effect, and an increase in the transparency and representativeness of the OAT.  A summary of the major amendments to the COIAO enacted in 1995 is at Appendix 1.

1.3
We undertook to conduct a review of the COIAO as one of our policy commitments in the Chief Executive’s 1998 Policy Address.  For the purpose of the review and in order to gauge public views, we have conducted a public opinion survey on the operation of the COIAO (the Survey).  A summary of the major findings of the Survey is at Appendix 2.  The Survey results indicated a general view that there is a need to protect young people from exposure to indecent articles.  Most of the respondents therefore objected to the publication of indecent articles in newspapers and publications that can be made available to persons below the age of 18.   

1.4


We have also received from time to time representations from concern groups and members of the community expressing their grave concerns about the proliferation of obscene and indecent articles and their harmful effects on the younger generation, to the extent that this is seriously affecting their development.  Various community groups have been conducting seminars and surveys to highlight the problem. They have urged the Government to step up the regulation of obscene and indecent articles and proposed a number of measures to help protect the youth from obscene and indecent materials.  We have taken into account these views and proposals and the findings of the Survey in drawing up the policy proposals in this Consultation Paper.

1.5
We are conscious that community standards of morality, decency and propriety change with time, and that the taste and standards differ from one individual to another and are inevitably subjective.  In the final analysis, there are bound to be occasions where clashes between public standards and private taste occur and where differences between what the community can stand and what an individual wishes to have access to arise.  There should not be undue restrictions on what adults in a free society should be able to see, hear and read, but children and young people, being impressionable and vulnerable, need particular protection and a balance has to be struck.  It is therefore extremely important that the public provide us with their views to help us arrive at that balance.  We would welcome comments on this Consultation Paper and the proposals made therein.  We, however, wish to emphasise that journalistic ethics, professional standards and editorial decisions in news reporting are outside the scope of this consultation exercise and are not covered in this Consultation Paper.

1.6
Comments on this Consultation Paper should be sent to the Information Technology and Broadcasting Bureau by 19 June 2000 by –

Post
Information Technology and Broadcasting Bureau


2/F, Murray Building


Garden Road


Hong Kong

Fax
2511 1458

E-mail
itbbenq@itbb.gcn.gov.hk

1.7
The Government intends to make public all, or parts of any submissions made in response to this Consultation Paper, unless there is a specific request to treat all or part of a response in confidence.  If no such request is made, the Government will assume that the response is not intended to be confidential.
II.
SUMMARY OF PROPOSALS

2.
The key proposals in this Consultation Paper are summarised below –

2.1
To adopt alternative means of identification for newspapers containing indecent materials by, for instance, requiring these newspapers to have a certain identification mark printed on every page (such as a red line printed across the page) and the statutory warning for indecent articles printed on the front page (paragraph 3.3). 

2.2
To increase the penalties under the COIAO (paragraph 3.8).

2.3
To provide in the COIAO additional guidance to the OAT for determining whether an article is obscene or indecent (paragraph 4.7).

2.4
To revise the definition of the term “article” in the COIAO to the effect that if a gift, prize or thing is supplied with a publication, a sound-recording, or a film, video-tape, disc or other record of a picture or pictures, the gift, prize or thing together with the publication, sound-recording, or film, video-tape, disc or other record of a picture or pictures as a whole will be considered as an article (paragraph 4.10).

2.5
To adopt a new nomenclature for classification of articles under the COIAO (paragraph 5.6).

2.6
To adopt a two‑tier classification system which comprises an obscene articles classification board to classify articles and the OAT to consider appeals against the classification decisions of the classification board and to deal with the determination of articles referred to it by a court or a magistrate.  OAT adjudicators will be selected from the list of jurors (paragraphs 6.9‑6.11).

2.7
To empower TELA’s inspectors to seize articles so as to prohibit sale of indecent articles to juveniles and check identity cards of purchasers of indecent articles and vendors (paragraph 7.3).

2.8
To encourage schools and other non-governmental organisations to draw up lists of publications recommended to be bought by parents for their children (paragraph 7.4).

2.9
To issue serial publication orders against a serial publication if a specified number of issues of the publication published within a certain period have been classified as obscene or have not been published in accordance with the statutory requirements for publication of indecent articles (paragraphs 7.6-7.11).

2.10
Regulation of obscene and indecent articles on the Internet –


(i)
To intensify the co-regulation regime (paragraph 8.3).


(ii)
To enlist the assistance of educational, social and youth organisations to promote the proper use of the Internet among students in schools and at home and to step up public education and publicity on filtering tools and other advisory services (paragraph 8.3).


(iii)
The Hong Kong Internet Service Providers Association to stipulate in its Code of Practice that an Internet service provider (ISP) should make available and provide on request filtering tools to its subscribers (paragraph 8.4).


(iv)
To clarify an ISP’s legal liability as a publisher under the COIAO by providing a defence for ISPs (paragraph 8.7).


(v)
To require an ISP to remove or block access to obscene articles or ensure that an on-screen forewarning is posted if the ISP is aware of or has been notified of obscene or indecent articles (paragraph 8.8).


(vi)
To consider introducing further measures for enforcement agencies to have recourse to in case ISPs failed to take the actions required of them in respect of obscene articles by, for example, empowering the enforcement agencies to seek an authorisation/order from a magistrate to order ISPs to block access to or remove obscene articles (paragraph 8.9-8.11).

2.11
To clarify the legal liability of conveyors of information in electronic form (other than ISPs), newspaper vendors, bookstore operators and distributors as a publisher under the COIAO by providing them with a defence (paragraph 8.7).

2.12
To enhance publicity and public education efforts to increase public awareness of the provisions of the COIAO (paragraph 9.2).

2.13
To make technical amendments to the COIAO to enhance its operation and effectiveness (paragraph 10.1).

III.
THE REGULATORY FRAMEWORK UNDER THE COIAO

3.1
The publication (including distribution, circulation and sale) and public display of obscene and indecent articles is restricted under the COIAO (Cap. 390).  The term “article” as defined in the COIAO includes printed matter, sound-recording, film, video‑tape, disc and article published by electronic means (electronic publication).  The COIAO does not apply to films regulated by the Film Censorship Ordinance (Cap. 392) and television broadcasts governed by the Television Ordinance (Cap. 52).  Under the COIAO, an article may be classified as –

Class I
:
Neither obscene nor indecent

Class II
:
Indecent 

Class III
:
Obscene

“Obscenity” and “indecency” as defined in the COIAO include violence, depravity and repulsiveness.  Class I articles may be published without restrictions.  Class II (indecent) articles must not be published or sold to persons under the age of 18.  Publication of Class II articles must comply with certain statutory requirements, including the sealing of such articles in wrappers (opaque wrappers if the covers are indecent) and the display of a warning notice as prescribed by the Ordinance* on no less than 20% of the front and back covers of such articles.  Class III (obscene) articles are prohibited from publication.

3.2
The COIAO serves two main functions.  It prohibits the publication of obscene articles.  It also restricts the publication of articles containing indecent materials to adults.  The requirements for such articles to be wrapped and sealed and carry a statutory warning serve as advice to parents and enable them to make an informed choice as to whether they would wish their children to have access to such articles.  There is no compulsory censorship on publications and it is incumbent upon the publishers to ensure that publications containing indecent materials are published in accordance with the statutory requirements.

3.3
The requirements for indecent articles to be wrapped and sealed and carry the statutory warning apply to newspapers and other printed publications alike.  In the case of newspapers which contain indecent material, however, in view of their wide circulation and for the purpose of clear identification, we propose the adoption of alternative means of identification, for instance, to require these newspapers to have a certain identification mark printed on every page (such as a red line printed diagonally across the page) and the statutory warning printed on the front page.  This will be more environmentally friendly as compared with the present requirement to have the publication wrapped and sealed.  If this proposal is adopted and the wrapper requirement is dispensed with for newspapers containing indecent materials, the front pages of such newspapers will not be permitted to contain any indecent materials.

3.4
The Obscene Articles Tribunal (OAT) set up under the COIAO is responsible for and has exclusive jurisdiction in determining whether an article is obscene, indecent or neither.  The OAT is a judicial body comprising a presiding magistrate and two or more members of the public drawn from the community to serve as lay adjudicators.  The inclusion of lay adjudicators in the OAT is intended to enable public standards of morality to be reflected in the classification process.  The OAT determines the classification of an article by reference to a set of guidelines as stipulated in section 10 of the COIAO (an extract of which is at Appendix 3).  These include the standards of morality generally accepted by reasonable members of the community, the dominant effect of the article as a whole, the class or age of the likely recipients, the location at which the matter is displayed and whether the article has an honest purpose.

3.5
There is no requirement that articles must be submitted for classification before publication.  Publishers may however voluntarily submit articles to the OAT for classification ruling if in doubt.  The COIAO stipulates that the publisher, author, printer, manufacturer, importer, distributor, copyright owner of any article, or any person who commissions the design, production or publication of any article may submit articles to the OAT.  As for the Government, the Secretary for Justice and those public officers authorised by the Chief Secretary for Administration may submit any article to the OAT for classification.  At present, public officers of TELA, Customs and Excise Department (C&ED) and the Police have been so authorised by the Chief Secretary for Administration.

3.6
As the COIAO is enacted with the intent to protect juveniles, persons making available the restricted articles to a juvenile commit an offence and are criminally liable.  They include publishers, distributors and vendors of such articles.  Persons under the age of 18 purchasing restricted indecent articles however do not have any criminal liability. 

3.7
The COIAO is enforced by TELA, C&ED and the Police.  A person who publishes or possesses/imports for the purpose of publication an obscene article, whether or not the person knows that it is an obscene article, is liable to a maximum fine of $ 1 million and imprisonment for three years.  A person who publishes an indecent article to a juvenile, publishes or possesses for the purpose of publication an indecent article not in compliance with the statutory requirements, or publicly displays an indecent matter, whether or not that person knows that it is an indecent article/matter or that the person whom the article is published to is a juvenile, is liable to a maximum fine of $ 400,000 and imprisonment for one year on first conviction and a maximum fine of $ 800,000 and imprisonment for one year on a second or subsequent conviction.
3.8
Notwithstanding the maximum penalties prescribed in the COIAO, the convictions in 1999 only resulted in fines ranging from $500 to $90,000 and terms of imprisonment from 7 days to 16 months.  To achieve the desired deterrent effect, we propose to increase the maximum fine on publication of obscene articles and possession/import of obscene articles for the purpose of publication to $2 million (with no change to the term of imprisonment for three years).  We also propose to increase the penalties for offences relating to the publication of indecent articles and display of indecent matters to a maximum fine of $800,000 (with no change to the term of imprisonment for one year) on first conviction and a maximum fine of $1.6 million and imprisonment for two years on a second or subsequent conviction.

IV.
DEFINITIONS OF OBSCENITY, INDECENCY AND ARTICLE

4.1
Despite the brevity of the title, the COIAO actually covers violence, depravity and repulsiveness in addition to obscenity and indecency.  “Obscenity” and “indecency” are abstract and relative concepts.  The consideration of what is obscene or indecent is not an exact science and there is no absolute standard for it.  Perception of obscenity and indecency changes from time to time, from place to place, and from culture to culture.  Under the COIAO regulatory regime, the OAT relies on the adjudicators to reflect the standards of morality generally accepted by reasonable members of the community.  And in the determination process, the OAT has to have regard to the dominant effect of the article as a whole, the class or age of the likely recipients, the location at which the matter is displayed and whether the article has an honest purpose.  As there is no absolute objective yardstick to measure obscenity and indecency and given that context and treatment are as important as the actual words and images, it will neither be appropriate nor practical for determinations to be made by reference to a rigid check list of prohibitions.  To do so would give rise to endless arguments as to what should or should not be included in the list and as a result frequent legislative amendments would have to be made.

4.2
Nevertheless, we have received views and representations from time to time that the lack of detailed definition of obscenity and indecency might hamper the work of the OAT and directly affect its decisions.

4.3
The need for a clear definition of obscenity and indecency has been the subject of public debate dating back to the discussions by the then Legislative Council in 1987 leading to the enactment of the COIAO. The same subject was debated again in 1995 during the passage of the Control of Obscene and Indecent Articles (Amendment) Ordinance 1995.  On both occasions, the legislature accepted and supported our reasons for not stipulating precise definitions in the law.  It was also agreed that the OAT and its members, by virtue of their status as representatives of the public, would be capable of assessing what is generally acceptable to the community.

4.4
We have previously considered the promulgation of administrative guidelines for the OAT for use as reference when determining whether an article is obscene or indecent or neither.  We were advised however that this would amount to circumscribing the judicial powers and discretions of the OAT.  The judicial independence of the OAT might also be called into question.  We have, therefore, decided not to pursue this option.

4.5
In conducting this review, we have studied the regulatory regimes in other countries.  Appendix 4 gives a brief overview of the information we have gathered.  In brief, our approach in determining whether an article is obscene or indecent is not out of line with overseas practice.  In fact, most jurisdictions, like us, have not attempted to define obscenity and indecency although a general provision setting out the factors to be taken into account when making a determination or a classification is usually included in the relevant legislation.

4.6
Section 10 of the COIAO already provides a range of factors to which the OAT is required to have regard in determining whether an article is obscene or indecent or whether any matter publicly displayed is indecent, or in classifying an article.  They are –

(a) the standards of morality, decency and propriety that are generally accepted by reasonable members of the community;


(b) the dominant effect of an article or of matter as a whole;


(c) the persons or class of persons, or age groups of persons to whom the article is published;


(d) the location where the matter is publicly displayed, and the persons or class of persons, or age groups of persons likely to view such matter; and


(e) whether the article or matter has an honest purpose or whether the content is merely camouflage designed to render acceptable any part of it.


4.7
The above factors already encompass the necessary considerations which the OAT should have regard.  However, there have been strong community concerns on publications depicting acts of violence with themes glorifying triad and criminal activities, and which are targeted at young people.  Over 60% of the respondents of the Survey considered that articles advertising prostitution should not be published in newspapers and Class I publications.  To address these community concerns, we propose to further strengthen the existing guidance to the OAT by adding the following factors to the list –

(a) whether an article describes, depicts, expresses, or otherwise deals with matters such as sex, horror, crime, cruelty or violence in manners that are not accepted by reasonable members of the community;

(b) whether an article advertises services which are not considered acceptable to reasonable members of the community in terms of public decency; and

(c) whether an article is considered by reasonable members of the community to be harmful to persons below the age of 18.


4.8
Under the COIAO, the term “article” means any thing consisting of or containing material to be read or looked at or both read and looked at (which includes publications such as newspapers and comic books), any sound-recording, and any film, video-tape, disc or other record of a picture or pictures.  Gifts given out with publications, discs, etc. are outside the scope of the COIAO unless they fall under the definition of “article” or are themselves indecent matters.

4.9
There have been community concerns about publishers distributing with their publications, in particular comic books, gifts that are potentially offensive or have harmful effects on children and young people.  In response to such concerns, one of the industry associations has issued guidelines to urge its members to take into account safety considerations for readers of different age groups in designing gifts for distribution with their publications.  However, some publishers continue to give out with their publications gifts that are considered by members of the community to have harmful effects on children and young people.  There are calls for the Government to bring such gifts under the control of the COIAO.

4.10
To address these community concerns, we propose to revise the definition of the term “article” in the COIAO to the effect that if a gift, prize or thing is supplied in any manner, whether simultaneously or separately and whether for consideration or not, with a publication, a sound-recording, or a film, video-tape, disc or other record of a picture or pictures, the gift, prize or thing together with the publication, sound-recording, or film, video-tape, disc or other record of a picture or pictures as a whole will be considered as an article.  With such a revised definition of the term “article”, if a gift is distributed with a publication (whether the gift is wrapped together with the publication as a package, given out separately by the vendor upon purchase of the publication, redeemed with a stamp or coupon enclosed with the publication or distributed in any other manner), the gift together with the publication as a whole will be considered as an “article”.  As required under the COIAO, all indecent articles must not be published to persons under the age of 18 and have to comply with the statutory requirements for publication of indecent articles.

V.
NOMENCLATURE OF THE CLASSIFICATION SYSTEM

5.1
Under the COIAO, an article may be classified as Class I (neither obscene nor indecent), Class II (indecent) or Class III (obscene).  The nomenclature is often confused with that used for the classification of films under the Film Censorship Ordinance (FCO).

5.2
By way of background, films are classified into one of the following categories under the FCO –

Category I
-
suitable for all ages



Category IIA
-
not suitable for children



Category IIB
-
not suitable for young persons and children



Category III
-
for persons aged 18 or above only

All films intended for public exhibition are required to be submitted for censorship and approved by the Commissioner for Television and Entertainment Licensing who is the Film Censorship Authority.  Categories I, IIA and IIB are advisory in nature whereas restriction on admission to Category III films is statutorily enforced.

5.3
Probably due to the adoption of the same Roman numerals (i.e. I, II and III) to denote the different classes of articles and categories of films, many people have mistaken them to be the same.  The two systems are in fact distinctly different.  The film classification system operates on a long and well-accepted compulsory censorship basis.  The classification system for publications is entirely voluntary.

5.4
We accept that the nomenclature of the two systems can be confusing.  Articles which have been given a Class II classification under the COIAO can be mistaken as having the same meaning as Category II films when in fact they are not.  Unlike the film classification system, there is no advisory category for articles.  For Category II films, despite that they are considered unsuitable for watching by young people below the age of 18, the decision is left for parents to make as to whether they would wish and indeed allow their children to watch such films.  Class II articles on the other hand are not allowed to be circulated and made available to the underage and it is an offence to do so.

5.5
We have received suggestions that an advisory category similar to that of films should be introduced under the COIAO classification system.  This will assist parents in choosing reading materials for their children by providing more information on the content of a publication.  However, we should point out that the role of the OAT is to determine whether the publication or display of certain articles should be restricted in accordance with its assessment of their acceptability to the community, and not to give advice on the suitability or otherwise of the content of publications to specific age groups.  If the community is concerned about easy access of unsuitable publications by young people, introducing an advisory category would only exacerbate this problem.  Under the present COIAO classification system, articles which are of an adult nature and by extension not suitable for juveniles would be classified as Class II and restricted only to adults.  With the introduction of an advisory category in Class I (such as not suitable for young persons), some articles hitherto classifiable in Class II might fall under the advisory category and may be made publicly available to juveniles.  This is unlikely to be in accord with the community’s wish to see tighter control of access.  The community should also recognise that the introduction of an advisory category notwithstanding, there will be no statutory restrictions governing condition of sale and the question of easy access to unsuitable publications by young people remains unresolved. 

5.6
We agree that more needs to be done to make the general public better aware of the COIAO regulatory system.  (Specific proposals will be discussed in Chapter IX).  In order to distinguish it from the film classification system, one possible way to promote the understanding of the COAIO system is to give the classification system a new nomenclature which is distinctly different from that of films.  In this regard, we propose to do away with the class code and that articles should be classified as “unrestricted”, “restricted to 18 and above” and “banned” as appropriate.

VI.
THE OBSCENE ARTICLES TRIBUNAL SYSTEM

6.1
The establishment of the OAT was designed to replace the previous system whereby the determination of whether an article was objectionable was made by a single magistrate.  It emerged from the public consultation undertaken at the time that the community was concerned about whether a single magistrate could reflect the standards held by the community.  As a result, the present set-up whereby a judicial officer sits as the presiding magistrate with two or more members drawn from the community serving as adjudicators was incorporated into the COIAO.  The inclusion of lay adjudicators in the OAT enables public standards of morality to be reflected in the classification process and allows for community participation in an area which affects not only the adjudicators themselves but the whole society.

6.2
Adjudicators are recruited through open invitation and are appointed by the Chief Justice.  They are drawn from different backgrounds representing a wide cross‑section of the community.  At present, the OAT is served by a panel of 125 adjudicators.

6.3
The main function of the OAT is to classify and determine articles referred to it by publishers on a voluntary basis, the law enforcement agencies (the Police, C&ED and TELA) or the Secretary for Justice.  Under the law, the OAT has exclusive jurisdiction to determine whether an article is obscene or indecent.  Its decision on decency standard is final and can only be challenged and appealed against on a point of law.

6.4
The OAT will conduct a first hearing and give an interim classification on the submitted article.  The interim classification hearing is conducted in private.  The results of the interim classification are published in two newspapers for general information and requests for review of classification may be lodged within five days.  If the interim classification is not disputed, it will be confirmed as the final classification.

6.5
On receipt of the request for review of the interim classification, the OAT will set a date for a full hearing which is open to the public.  The appellant can make representations (by himself or through his legal representative) at the OAT full hearing.  The presiding magistrate at the full hearing will be assisted by at least four adjudicators who are not previously involved in the original interim classification.  The decision of the OAT at the full hearing is final unless it is challenged on a point of law in a higher court. 

6.6
The operation of the OAT was last reviewed in 1995 and as a result, a number of amendments were made to the COIAO to enhance the transparency and representativeness of the OAT.  These include –

(a)
increasing the minimum number of adjudicators at full hearings conducted to review the interim classification of articles, or to reconsider previously classified articles from two to four;

(b)
disqualifying an adjudicator involved in the interim classification of the article from sitting as a member of the OAT at the full hearing to review the classification of the same article; and

(c)
requiring the OAT to identify the part of the article which causes the obscenity or indecency at both interim and full hearings.

Also, the number of adjudicators was increased.

6.7
The OAT provides a simple and efficient mechanism to deal with the publication of articles which may need to be restricted to adults or prohibited from publication.  In particular, it offers an avenue to publishers who are unsure about the acceptability of their publications to seek classification for the carrying out of lawful publication businesses.  The results of the Survey showed that there was general community support for involving members of the public in the classification of articles and for the classification of articles by the OAT, which consists of a presiding magistrate and members of the public.  However, the Survey results also reflected the need to enhance the representativeness of the composition of the OAT.

6.8
The role and performance of the OAT have intermittently been a subject of media attention mostly arising from the decisions and rulings the OAT made on certain publications.  As the question of whether an article is obscene or indecent involves the making of a value judgement and each individual has his own view, it is not surprising to find disagreement or even objections to the OAT’s decisions.  In the final analysis, it has to be accepted that the general community standard has to prevail.

6.9
We have received suggestions to improve the classification mechanism.  One suggestion is to establish an independent body for classifying articles.  Given that there is community support for the OAT and its function, we do not propose to dismantle the entire OAT system.  Having regard to overseas experience, we consider that the existing classification mechanism can be further improved by instituting a two‑tier mechanism.  A statutory obscene articles classification board can be set up to classify articles.  The classification rulings handed down by the board shall have the same legal effect as interim rulings made by the OAT under the existing system.  The OAT will remain as a judicial body to consider appeals against the classification decisions of the classification board and deal with the determination of articles referred to the OAT by a court or a magistrate.  For the purpose of making classification decisions, the Chief Secretary for Administration (CS) will appoint a Chairman, a small number of Deputy Chairmen and a panel of advisers to constitute the classification board.  The advisers will be drawn from some broad sectors of the community, e.g. education, social work, professionals, media and cultural services, academic institutions and district organisations. Insofar as the advisers are concerned, the Administration will invite nominations from relevant bodies in these sectors for consideration for appointment by the CS to the classification board.  Articles submitted for classification will be considered at a classification board meeting chaired by either the Chairman or one of the Deputy Chairmen and supported by four members drawn from the panel of advisers.  The classification board will classify articles by reference to section 10 of the COIAO (i.e. guidance to Tribunal), supplemented by administrative guidelines to the board consistent with the COIAO issued by the Secretary for Information Technology and Broadcasting and published in the Gazette.  The classification board will be required to provide reasons for its rulings.  The first and full hearing system for the OAT will be scrapped.  Appeals against the ruling of the classification board and determination of classification of articles referred by the court would be handled by the OAT which comprises a presiding magistrate and at least five adjudicators. 

6.10
Under this two‑tier system, the operation of the OAT would be further improved by adopting the jury system for selecting adjudicators to attend OAT hearings.  This arrangement will significantly enhance the representativeness of the OAT as the selection of adjudicators will no longer be restricted to those who apply to serve on the Tribunal.  (At present there are 125 adjudicators but there are some 270 000 persons on the Judiciary’s list of jurors.)  Anyone who is eligible to serve as a juror will have a chance to be selected as adjudicators.  Under the jury system, the presiding magistrate will not vote on the classification of articles.  Instead, he will be responsible for explaining the law and giving necessary directions for adjudicators to make a decision on classification.  OAT adjudicators, like jurors in High Court trials and the Coroner’s Court, will not be required to give reasons for their decisions.  Parties to the OAT hearings will, however, be fully informed of the presiding magistrate’s directions to the adjudicators which cover legally relevant considerations concerning the classification of an article.

6.11
The proposed two‑tier classification system embodies community participation in the classification process.  Through a more selective appointment system for the classification board, we can channel the input of the community into the classification process.  Administrative guidelines for the classification board will be issued by the Secretary for Information Technology and Broadcasting from time to time, thus ensuring that classification standards will reflect changing community standards and concerns.  Checks and balances are available.  Appeal against the decisions of the classification board will be handled by a separate judiciary body (i.e. the OAT) which again embodies community participation as adjudicators are selected from the list of jurors.  Transparency of the classification process will be enhanced.  All classification rulings, be they handed down by the classification board or reviewed by the OAT, will be supported by reasons or the presiding magistrate’s directions to the adjudicators, as the case may be.  It will also enhance the community’s understanding of the classification standards.  On the other hand, it has to be recognised that there are bound to be occasions where differences as to the appropriate classification of certain articles arise between the classification board and those of the OAT.  This notwithstanding, we consider that the two‑tier classification system should be an improvement over the existing arrangement, and recommend that the existing classification mechanism be replaced by the two‑tier classification system. 

VII.
ENFORCEMENT OF THE COIAO

7.1
Enforcement of the COIAO is the joint responsibility of the Police, C&ED and TELA.  The Police mainly deals with the sale of pornographic articles at the wholesale and retail outlets such as video and computer shops.  The C&ED tackles pornographic articles at entry points and in the course of copyright enforcement work.  TELA monitors articles on sale in the market and conducts surveillance inspections at retail outlets, including street news stands, book shops and video shops.  Dubious articles are referred to the OAT for classification.  Actions are taken on publications found in breach of OAT classification decisions and other provisions of the COIAO.  TELA operates a 24‑hour hotline to handle complaints.  The three enforcement agencies also conduct joint operations regularly to enforce the COIAO.  These special operations are targeted at retail black spots and wholesale outlets.  Pooling the resources of the three enforcement agencies together not only has the advantage of maximising limited public resources to achieve results in the most cost‑effective way, the knowledge and expertise of the three enforcement agencies can also be put to the best use.  Through the division of responsibilities, collective efforts are taken to enforce the COIAO.  The three enforcement agencies maintain close liaison among themselves.  In addition to ad hoc planning meetings for special joint operations, they hold regular meetings to exchange intelligence and co‑ordinate actions arising from enforcement operations.

7.2 
Enforcement of the COIAO is taken at various levels and different strategies are adopted to tackle offences at the production level, at importation and wholesale outlets, and at retail sales points.  Enforcement at sales point is the most problematic.  We have received various suggestions to restrict the sale of indecent publications in order to prevent their easy access by children and young persons.  Some have suggested that we require newspaper vendors and bookstore management to lock up indecent publications while others have advocated restricting the sale of such publications to designated shops.  Given the trade practices of on-street newspaper vendors and the physical limitations in respect of space, the suggestion to install lockers for keeping indecent publications is not practicable.  This suggestion will also cause operational problem in convenience stores and supermarkets where there are no shop attendants except the cashiers at exit counters.  As regards the proposal to restrict the sale of indecent publications to designated shops, its effective implementation will entail the introduction of a licensing system, possibly with a cap on the number of designated shops to be licensed.  However, the local community is likely to object to the opening of such designated shops in their vicinity.  Moreover, since there is no prior censorship on publications, there is no system to pre-determine which publications should be locked up or sold in designated premises in the first place.  There is thus a possibility that some publishers may choose to sell their indecent publications through normal outlets.

7.3
We agree that young people should be protected from indecent articles and in this regard vigilant enforcement actions are needed.  At present, TELA’s inspection officers are vested with the power of seizure to deal with offences relating to the display of indecent articles and publication of indecent articles not in compliance with the statutory requirements, but not in respect of offences relating to prohibition of the sale of indecent articles to juveniles.  To increase the effectiveness of enforcement, we propose that TELA’s inspectors should be empowered to seize articles so as to prohibit the sale of an indecent article to a juvenile and to check the identity cards of purchasers of indecent articles and vendors in order to establish collaborative evidence.  However, enforcement against access by young people is not without difficulties.  The following considerations are relevant –

(a)
sales outlets are numerous in numbers and they normally operate for very long hours.  It will not be practical nor will it be an efficient use of resources to deploy staff to perform surveillance at each and every sales outlet and for the whole business duration.  Enforcement will thus have to be selective and targeted at high risk areas;

(b)
the carrying out of duties at sales outlets should not be so intrusive as to adversely affect the legitimate and lawful businesses of the vendors; and

(c)
since not all articles will have been submitted to the OAT for classification and while action will be taken against those who knowingly breach the law, others who are ignorant of the OAT classification should perhaps be advised and warned before enforcement action is taken against them.

7.4
Legislative control and enforcement action by the Government alone cannot prevent young people from buying and reading indecent publications.  We need the concerted efforts of publishers, vendors, schools and parents to work together for the wider community interest and in particular for our younger generation.  Publishers can help by taking responsibility for the content of their publications.  Vendors can help by not selling indecent articles to children and young people.  Schools should strengthen their educational efforts on both students and parents.  And last but not the least, parents should be more vigilant in exercising parental guidance.  For instance, parents can choose suitable reading materials for their children and refrain from buying newspapers and publications with repugnant, salacious or repulsive content.  Schools and other non-governmental organisations can also be encouraged to draw up lists of publications recommended to be bought by parents for their children.

7.5
The question of daily newspapers which contain materials unsuitable for reading by juveniles is more difficult to resolve.  We are aware that the community is increasingly concerned about the inclusion of so-called “sex‑pages” in daily newspapers and the unrestricted circulation of these “sex-pages” which would have serious adverse effects on the healthy development of our younger generation.  These “sex‑pages” deal with contents of an adult nature and should be confined to adults.  Some groups and people have suggested that these “sex-pages” should be separated from the main newspaper, wrapped, sealed and made available to adults only upon purchase of the newspaper.   However, a newspaper vendors association has raised objection to this proposal because of the difficulty in implementing this proposal, in particular during rush hours.  On the enforcement front, there will also be difficulty in ensuring that the “sex pages” are made available to adults only.
7.6
Having studied the regulatory regime of overseas jurisdictions, we consider that we could set up a serial publication order system to tackle the problem relating to “sex-pages” in newspapers and indecent material in Class I magazines.  The proposed approach is modelled on the New Zealand system.  In New Zealand, serial publications (i.e. printed publications published at regular intervals but do not include newspapers) which have been classified as objectionable or restricted no less than three times in a 12-month period may be subject to a serial publication order for not more than two years.  Depending on the nature of the order, serial publications published within the period during which the order is in force will be treated as objectionable (which has the effect of banning such publications) or restricted (which imposes conditions on the public display of the issues and prohibits their sale to certain groups of readers).  In our case, “sex-pages” in newspapers which have wide circulation within the community have aroused serious concerns and we consider it important that any proposed arrangement should also encompass newspapers.  We therefore propose to suitably modify the New Zealand system to cater for the circumstances particular to Hong Kong and expand the scope of the proposed serial publication system to cover newspapers as well as other serial publications.
7.7
Under the proposed system, a serial publication order may be issued by the obscene articles classification board proposed in paragraph 6.9 above if a specified number of issues of the publication published within a certain period have been found by the classification board or the OAT to be obscene or have not been published in accordance with the statutory requirements for publication of indecent articles.  The proposed benchmark for triggering the obscene articles classification board to consider the issue of a serial publication order is three offending issues within three months for daily publications and three offending issues within 12 months for other serial publications.  Alternatively, the benchmark for daily publications can be set at three offending issues within six months.
7.8
We propose that, if the obscene articles classification board is satisfied that subsequent issues of the publication may contain offensive materials, it may impose a serial publication order on the publication.  The order will require issues of the serial publication published within the duration of the order to be clearly identified by, for example, having a red line printed diagonally and prominently on the front page or cover and every page of the publication and have a statutory notice printed on the front page or cover stating that the publication is subject to a serial publication order for a specified period of time.  Publications subject to a serial publication order cannot be sold to persons below the age of 18.

7.9
Publications subject to a serial publication order will not be absolved from compliance with any other provisions of the COIAO, including the statutory requirements for indecent publications if the content of the serial publication is indecent.  If the serial publication is obscene, it is prohibited from publication under the law.  

7.10
The serial publication order will last for no more than three months for daily publications and no more than 12 months for other publications.  The exact duration of the order will be decided by the obscene articles classification board.  Failure to comply with the order will be an offence.  If the proposed system is adopted, a publicity programme will be launched to educate the public on the new arrangements.

7.11
The proposed approach represents a marked departure from the existing regulatory regime.  To require a serial publication to be subject to a serial publication order on the basis of its past track record is punitive in nature.  However, in view of the grave concern of the community on inclusion of indecent materials in supposedly Class I publications, we have put forth this approach as an option for public consultation.  We would like to seek public comments on the proposal outlined in paragraphs 7.6-7.10 above.
VIII.
REGULATION OF OBSCENE AND INDECENT ARTICLES ON THE INTERNET
8.1
Generally speaking, content which is regulated by the COIAO and published via the Internet would also come within the ambit of the Ordinance.  On this front, Hong Kong is not alone in having to tackle problems associated with content regulation on the Internet.  We believe that any attempts to regulate and control content on the Internet must have regard to the following principles and considerations –

(a)
the need to strike a proper balance between protecting public morals and our young people on the one hand and preserving the free flow of information and safeguarding the freedom of expression on the other;

(b)
Government’s policy objective to promote the development of the Internet industry, the wider use of Internet-based applications and the development and hosting of attractive and innovative Internet sites locally, including electronic commerce, Government electronic service delivery and cyber-learning, and to establish Hong Kong as the Internet hub in the Asia‑Pacific region; and

(c)
the impracticality of actively monitoring information transmitted over the Internet given its vast volume and transient nature.

The Government alone cannot tackle the problem.  Some might suggest that there should be no regulation at all.  However, we believe that leaving problematic materials which raise social and moral questions unregulated is unlikely to be acceptable to the community.

8.2
In 1996, following public and industry consultations, the Government worked with the Internet industry and subsequently the Hong Kong Internet Service Providers Association (HKISPA) and together developed a Code of Practice: Practice Statement on Regulation of Obscene and Indecent Material to address the community concern about the transmission of obscene and indecent materials over the Internet.  The Code of Practice (at Appendix 5) was promulgated in October 1997.  It sets out the appropriate action which an Internet service provider (ISP) should take and details the procedures in dealing with complaints.  A review of the operational experience gained from implementing the HKISPA’s Code of Practice was conducted by TELA in January 1999 and the outcome of the review is at Appendix 6.

8.3
There is no dispute that children and young people should be protected from indiscriminate and exploitative harmful materials.  However, the seriousness and extent to which they are being exposed to such content on the Internet have to be assessed and viewed in perspective. Unlike some other forms of publication, the chances of Internet users being involuntarily exposed to pornographic material are relatively low.  A great majority of the information and materials transmitted over the Internet are benign.  A lot are in fact educational.  Relatively speaking, the amount of offensive materials is small in proportion.  This notwithstanding, the Government, the industry, parents, schools and non-governmental organisations should work together to prevent the publication of offensive materials online and to prevent children and young people from being exposed to these materials.  We propose that we should build on our co‑operation with the Internet industry and intensify the co‑regulation regime.  Co-regulation is the world‑wide trend.  Appendix 7 gives examples of some overseas practices.  We also propose to enlist the assistance of educational, social and youth organisations to promote the proper use of the Internet among students in schools and at home.  Public education and publicity of filtering tools and other advisory services could also be stepped up.

8.4
Filtering technique provides a useful means in protecting Internet users and young children from offensive or harmful materials.  With the use of filtering tools, selective blocking of materials can be controlled by the user according to his own stipulated criteria.  Some filtering software directly analyses content, typically looking for particular keywords.  Other filtering software decides what to allow and what to block based on a set of descriptive labels on the content rated by a Web site owner or a third party (such as the content provider), and a set of filtering rules which advise on what kind of labels attention should be paid to and what particular attributes in the labels would mean that the content is not acceptable.  We propose that the HKISPA should stipulate in its Code of Practice that an ISP should make available and provide on request filtering tools to its subscribers.  In response to such request, an ISP should provide guidance to users on the installation as well as the use of such tools.

8.5
It should however be noted that filtering tools are not without limitations.  Although filtering software can screen out suggestive words or known sites, it cannot at this stage screen out explicit images unaccompanied by suggestive text unless those who configure the software are aware of the particular site.  Also, computer‑competent children may always disable their parents’ filtering efforts.  It is therefore important for parents to instil in their children an appropriate sense of morality, guide them in their choice of reading materials and spend time with their children on using the Internet.

8.6
Since January 1996, the COIAO has been tested on twelve occasions on its applicability to electronic publications.  Ten cases resulted in conviction (with the defendant pleading guilty in nine cases).  One case was dismissed on the ground that the evidence available could not indicate whether the accused was guilty or innocent and the benefit of the doubt should go to the defendant.  The remaining case was unsuccessful because it involved publication of obscene articles originating from overseas which was outside the jurisdiction of the Hong Kong Special Administrative Region (HKSAR). The Court of First Instance held in the case HKSAR v Cheung Kam Keung [1998] 2 HKC 156 that “The definition of article in section 2 of the Ordinance (i.e. the COIAO) is very wide and the term ‘disc or other record’ can cover the graphic computer files complained of.  The Ordinance came into effect at a time when computer technology was well developed and it is possible that it applied to future developments in that field through the wording used.”  In the circumstances we are of the view that there is no immediate need to enact separate legislation to regulate contents transmitted via the Internet.  However, there are certain aspects of the COIAO which we propose to clarify and adapt in order to cater specifically for the Internet.  These are elaborated in paragraphs 8.7-8.8.

8.7
An ISP, as a conveyor of information, is liable for publishing obscene articles or indecent articles not in accordance with the statutory requirements.  Considering however that ISPs may not be the creators of the problematic content in the first place and that it is not reasonable to expect them to be able to screen all information that may be uploaded onto or downloaded from the Internet by users or transmitted via their servers from other servers on the Internet, we propose that ISPs as conveyors of information should not be held responsible merely for the conveyance of information which they are not aware of or have reasonable grounds for believing to be not obscene or indecent.  Under sections 21(1)(a) and 24(1) of the COIAO, a person who publishes an obscene article or publishes an indecent article not in accordance with the statutory requirements commits an offence whether or not he knows that it is an obscene or indecent article.  To cater for the special nature of Internet transmission, we propose that ISPs as conveyors of information should be provided with a defence to such charges.  They should not be held responsible for any article that they were not aware of or had reasonable grounds for believing to be not obscene or indecent.  In the same vein, we propose that other conveyors of information in electronic form should be given the same defence.  Also, other print publishers such as newspaper vendors, bookstore operators and distributors should be provided with a similar defence to charges under sections 21(1)(a) and 24(1) that they should not be held responsible for any article that they have had no reasonable opportunity to inspect and had reasonable grounds for believing to be not obscene or indecent.
8.8
Corresponding to the above proposal and in recognition of the special nature of content transmission over the Internet, we propose to clarify the liabilities of ISPs, in line with the practices set out in the HKISPA’s Code of Practice, as follows –

(a) if an ISP is aware of or has been notified that a user of his services has placed obscene articles on the Internet to which the public have access, he must take prompt action to remove or block access to the obscene articles; and


(b) if an ISP is aware of or has been notified that a user of his services has placed indecent articles on the Internet to which the public have access, he must promptly ask the user to post an on‑screen fore‑warning indicating that the articles contain material which may offend and may not be published to a person under the age of 18.  If the user fails to post the warning notice within a specified period, the ISP must block access to the offensive articles or cease to provide services to the user.


Failure to do so will be a breach of the COIAO.  For obscene articles hosted overseas, as local ISPs cannot remove them, we propose that if an ISP is aware of or has been notified of obscene articles hosted overseas, he must take prompt action to block access to the articles.  Failure to do so will also be a breach of the COIAO.  

8.9
Furthermore, in view of the increasing popularity and prevalence of the Internet and community concerns about publication of offensive materials online, there may be a need for further measures for us to have recourse to in case the ISPs failed to take the actions required of them in respect of obscene articles.   The COIAO does not at present empower our enforcement agencies to block access to obscene articles on the Internet or remove obscene articles from the Internet.  In the case of other published articles including VCDs, a Police or Customs officer may apply for a judicial warrant to search for, seize, remove and detain articles suspected to be obscene.  To enhance the Government’s enforcement capabilities, one option is that, similar to the existing provisions governing other published articles, a new power to direct ISPs to remove or block obscene articles hosted locally, or block access to obscene articles hosted overseas, should be provided to the enforcement agencies to deal with obscene articles on the Internet subject to the issue of an authorisation/order by a magistrate.

8.10
Under the proposed arrangement, if obscene material hosted locally is found, the enforcement agencies may seek an authorisation/order from a magistrate directed at the ISPs hosting the material to remove or block access to the material.  For obscene material hosted overseas, blockage is proposed because we do not have jurisdiction over overseas ISPs and what we can do is to require all local ISPs to block access to the obscene material.  Notice of such authorisation/order will be communicated to ISPs individually and through the HKISPA.

8.11
However, this proposal has its limitations as the obscene material found on the Internet may have been altered or moved elsewhere by the time the authorisation/order is issued.  The blocking of access to obscene material hosted overseas may not result in total blockage given that users can still access it through overseas servers.  Also, where the removal or blocking of the obscene material or the concerned sections of the Web site is not practicable, the entire Web site will have to be removed or blocked.  In such cases, other material on the Web site that may not be objectionable will also be removed or blocked.   Notwithstanding these limitations, we would like to seek public comments on this proposal.

IX.
PUBLICITY AND PUBLIC EDUCATION

9.1
TELA is responsible for organising publicity and educational programmes on the operation of the COIAO.  These publicity programmes serve the objectives of –

(a)
promoting public awareness and understanding of the provisions of the COIAO;

(b)
promoting parental guidance; and

(c)
supporting and contributing to the efforts of other Government departments and non-governmental organisations in the provision of civic education.

9.2
TELA has an on-going publicity programme to promote public awareness of the provisions of the COIAO.  These include –

(a)
the distribution of publicity leaflets and souvenirs to schools, youth centres, newspaper vendors and publication retail outlets, and at public enquiry service counters in District Offices;

(b)
regular issues of advisory letters to newspaper vendors and publishers to remind them of the provisions of the COIAO, in particular of those which may directly affect them;

(c)
the organisation of talks and visits to schools and youth centres; 

(d)
the organisation of seminars with ISPs; and

(e)
the production of new publicity and appeal messages for broadcast on television and radio.

We propose that TELA should continue to work with the Education Department and the Committee on Home‑School Co‑operation to organise structured talks and seminars for teachers and parents focusing on how to provide guidance to children, including the proper use of the Internet and the application of filtering tools.  An outline of our proposed initiatives is set out in Appendix 8.

9.3
Suggestions on how the existing publicity programme may be improved and what additional measures may be taken to enhance its effectiveness are welcome.

X.
OTHER TECHNICAL AMENDMENTS TO THE COIAO

10.1
We have in the light of the operational experience of the enforcement agencies identified certain areas in respect of which the COIAO can be improved to enhance its operation and effectiveness.  We propose –

(a) to clarify the scope of the application of the COIAO so that the COIAO will not apply to films published in the form of videotapes or laser discs with addition to or excision from the version previously approved under the Film Censorship Ordinance.  The reason is that these videotapes and laser discs are already controlled under the Film Censorship Ordinance;
(b) to clarify that a publisher of an article is obliged to give notice of the classification of the OAT and the proposed obscene articles classification board (if adopted) to recipients of more than two copies of the article if he causes, manages or controls the printing, manufacturing or reproduction of the article; 
(c) to require all indecent materials transmitted by electronic means and sound recordings be preceded by audio, visual or audio‑visual warnings as appropriate;
(d) to improve the appeal mechanism by also allowing appeals to the Court of First Instance on any ground involving a point of law; and
(e) to enhance administrative efficiency by empowering the Chief Justice to administratively prescribe forms for submissions to OAT.




The warning notice as prescribed by the COIAO is as follows:








WARNING:�
THIS ARTICLE CONTAINS MATERIAL WHICH MAY OFFEND AND MAY NOT BE DISTRIBUTED, CIRCULATED, SOLD, HIRED, GIVEN, LENT, SHOWN, PLAYED OR PROJECTED TO A PERSON UNDER THE AGE OF 18 YEARS.


�
�
警告:�
本物品內容可能令人反感，不可將本物品派發、傳閱、出售、出租、交給或出借予年齡未滿18歲的人士或將本物品向該等人士出示、播放或放映。�
�
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